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Phillips Lytle LLP
fast-paced energy and renewables practice, provid-
ing cutting-edge expertise to a wide range of devel-
opers, owners, utilities, pipeline and transmission 

-
ners involved in renewable and other energy projects 

-
sive experience and knowledge allows it to complete 

areas of energy and renewables expertise include sit-
-

newable Energy Siting and Electric Transmission), 
zoning and environmental reviews; solar, wind and 

-

newable energy projects; hydrogen projects; nuclear 
projects; Public Service Commission (PSC) and reg-
ulatory compliance; incentives; PILOTs, bonds and 

leases; microgrids; hydropower; retail energy indus-
try/ESCO enforcement and investigations; litigation; 
and dispute resolution. With the increased demand 

established Phillips Lytle Energy Consulting Services 
to help navigate the complex policies in the energy 
industry and provide guidance for project develop-
ment, transactional support, energy policy, regulatory 
counselling and procurement consulting.

Authors
David P. Flynn is a partner at Phillips 

environmental law team, co-leader of 

industry team, and a member of the 

respect to energy, he advises clients on the 

hydrogen, nuclear and wind projects, as well as on 
the licensing of hydropower projects. David regularly 
speaks on energy topics across New York State and 
has strong connections with major energy and 
energy-related organisations, including the American 

Business Council of New York State, Inc, and 
Incubators for Collaborating & Leveraging Energy 
and Nanotechnology (iCLEAN). 

Lindsey E. Haubenreich is a partner 
at Phillips Lytle LLP and co-leader of 

industry team. She focuses her 
practice on environmental law, land 
use and zoning, energy and 

telecommunications matters. She has experience 
counselling clients on environmental due diligence, 

redevelopment. Lindsey represents clients in 
regulatory and transactional matters before the New 
York State Department of Environmental 
Conservation, and advises clients on the 
development and siting of renewable energy 
facilities. She also handles land use and zoning 
matters, including compliance with the State 

telecommunications siting, appearing before 
municipalities across New York State. 
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Thomas F. Puchner is a partner at 
Phillips Lytle LLP and member of the 
energy and renewables team. He 
focuses on energy law, with an 
emphasis on regulatory matters, 
compliance, siting and regulatory 

litigation. Thomas frequently assists clients with 
matters before the Public Service Commission (PSC) 
and other state utility commissions, the Federal 

Independent System Operator and the courts. He 
regularly advises on matters related to development 
of renewable energy projects, including zoning 

proceedings under Public Service Law Article 10 
(generation siting) and Article VII (transmission 
siting). 

Dennis W. Elsenbeck is head of 
energy and sustainability for Phillips 

services. He consults on energy 
opportunities encompassing a 
forward view of generation, 

distribution and demand options. He assists clients 
with due diligence, translation and regulatory 
compliance on energy transactions, Public Service 
Commission (PSC) proceedings and utility 
negotiations within all market sectors; strategic 
energy planning for clean energy application for 
commerce, industry, developers and municipalities; 
climate change impact preparation related to carbon 
penalty and incentive trends; and market-focused 
distributed energy resource solutions. Dennis was a 
member of the NYS Climate Action Council, which 
developed the Scoping Document for the Climate 
Leadership and Community Protection Act (CLCPA).Zachary R. Hirschfeld is an associate 

at Phillips Lytle LLP and a member of 
the energy and renewables team. He 
focuses on energy law, assisting 
clients with matters before state 
public utility commissions, the 

independent system operators, and the courts. 
Zachary advises renewable energy and industrial 
project developers on how to navigate complex and 
often novel regulatory issues related to energy 
generation, transmission and storage. He also 
counsels clients on environmental quality reviews as 
well as siting and permitting regimes, such as Article 
VII, VIII and X of the New York State Public Service 
Law.

Phillips Lytle LLP
One Canalside
125 Main Street

New York 
14203 
USA
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1. Structure and Ownership of the 
Power Industry

1.1 Law Governing the Structure and 
Ownership of the Power Industry
Today, the US power industry is comprised of four 
main segments:

generation;
storage/demand management;
transmission; and
distribution.

No single entity sets the policy for each segment. The 
US legal system operates according to the concept 
of shared sovereignty: government power is gener-
ally divided between state institutions and the federal 
government. Wholesale power markets and inter-
state transmission systems are generally governed 
by federal regulation, while retail power markets and 
distribution systems are generally governed by state 
regulation. The contours of state and federal jurisdic-
tion are increasingly being blurred with the advent of 
new technologies and policies, driven in large part by 
changes tied to increasing stresses from sharply rising 
demand and alternative energy and power.

State Utility Commissions
Individual state utility commissions are, generally, the 
collective architects of the US power sector. They are 
each uniquely structured, but are generally comprised 
of between three and seven members, who may be 
elected or appointed, with authority granted by either 
the state legislature or state constitution to balance 

-
ability, environmental impacts, consumer protection, 

-
cies governing the power sector are typically imple-
mented by the states and layered with independently 
generated state laws and policies, all of which are dis-
tilled and implemented by state utility commissions.

There are generally two broad classes of utilities in the 
USA – private investor-owned utilities (IOUs) and pub-
lic utilities. Within each class are three general types. 
Private IOUs include vertically integrated (ie, bundled), 
restructured (ie, unbundled) and retail. Public utilities 
include municipal, co-operative and miscellaneous. 

Each class and type has a unique historical structure 
and legal framework.

Private IOUs

owned entities that take on the functions of generat-
ing, transmitting and distributing electricity to the cus-

as a regulated monopoly. In restructured states, the 
generation function has been opened up to competi-

as transmission and distribution companies.

provided by merchant generators or others, as many 

-
vately owned utilities is competitive retailers that serve 
as commodity suppliers and brokers.

Public utilities
Public utilities are comprised of municipal utilities, 
co-operatives and uniquely structured miscellaneous 
entities. Municipal utilities are primarily distribution 
utilities that purchase wholesale power. Co-operatives 

either distribution-focused businesses that serve 
member customers, or generation and transmission 

category of public utilities includes those that are the 
product of a state and/or federal statute to provide 
utility services and/or generation to a particular dis-
trict.

History

to emerge in the late 1800s. As early utility competi-
tion resulted in the construction of parallel redundant 
power lines and infrastructure, prices plummeted and 
many utilities became bankrupt. Those that remained 

-
tory in which they could operate as a monopoly, in 
exchange for government regulation under what is 
known as the “regulatory compact”.

-
ed a series of economic measures to counteract the 
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which included, among other things, passage of the 
-

federally authorised public utilities. The FPA estab-
lished jurisdictional boundaries between the federal 
government, which regulates wholesale sales and 
interstate transmission, and the states, which exer-
cise authority through state utility commissions that 
oversee retail sales and distribution infrastructure. To 

-
licly owned co-operatives.

Regulations

crisis, encouraged conservation and created a market 
for non-utility power producers by requiring utilities, in 
certain circumstances, to purchase power generated 

-
ed by each state, resulting in a range of regulatory 

-
mission facilities. Beginning in the 1990s, a number of 
states further deregulated the vertically integrated util-
ity sector such that over 16 states and the District of 
Columbia now have some level of active retail choice 
programmes.

The Energy Policy Act of 2005 (the “EPAct”) repre-

legislation in the energy sector since the New Deal. It 

prevent market manipulation and abuse;
assess extraordinary civil penalties;
approve siting of major transmission projects; and
implement reliability standards.

A number of initiatives are under way at both the fed-
eral and state levels to facilitate the development of 
alternative power generation as well as to deal with the 

economies in response to climate change. At present, 
at the federal level, aggressive steps are under way 
(and subject to ongoing legal challenges) to greatly 
reduce the scope of federal involvement in these ini-

tiatives; this increases the role and importance of a 
number of states in this regard.

Federal-State Collaboration
As energy regulation spans both federal and state 
governments and there has been some blurring of 
the bright line jurisdictional boundaries, some issues 
become cross-jurisdictional. While some issues end 
up in litigation to determine the borders of federal and 

-
mitted to collaborate on cross-jurisdictional issues 

Known as the Federal-State Current Issues Collabora-
tive, meetings focus on issues such as regional and 
interregional transmission, reliability planning, and co-
ordination between the gas and electric sectors.

1.2 Principal State-Owned or Investor-Owned 
Entities
The US electricity industry is comprised of over 3,000 
electricity providers, which include over 2,000 publicly 
owned utilities, over 800 co-operatives, nearly 200 
IOUs and over 200 power marketers.

The largest vertically integrated public utility holding 
companies include Duke, Southern Company, Nex-
tEra, Entergy, Dominion and Xcel.

The largest restructured public utility holding com-
panies include PG&E, Exelon, Edison International, 
Consolidated Edison, First Energy, National Grid and 
Northeast Utilities.

EFH, Exelon and ConEd.

The largest public power systems, based on net gen-
eration, are the New York Power Authority, the Salt 

1.3 Foreign Investment Review Process
While US utilities or utility holding companies may 
have foreign ownership, and the USA generally main-
tains – in principle – an “open investment” policy, that 
policy has been tempered by growing concerns about 
national security. The 1988 Exon-Florio Amendment 
to the Defense Protection Act of 1950 authorises the 



USA  LAW AND PRACTICE
Contributed by: David P. Flynn, Lindsey E. Haubenreich, Thomas F. Puchner, Dennis W. Elsenbeck and Zachary R. Hirschfeld, 
Phillips Lytle LLP 

7 CHAMBERS.COM

President of the USA, through the inter-agency Com-
mittee on Foreign Investment (CFIUS), to review and 
restrict foreign investments (particularly foreign states 
of concern) that may impact national security.

The Foreign Investment and National Security Act of 
2007 (FINSA) enhances the Exon-Florio Amendment 

-
actions covered and adding more stringent rules 
pertaining to the review and investigation of foreign 
investments. In 2018, Congress enacted the Foreign 

which expands the scope of transactions covered 

concern at the federal level as to the role (and related 
control) of a number of foreign-owned/controlled enti-
ties in this sector, suggesting further restrictions may 
be forthcoming.

1.4 Sale of Power Industry Assets
The sale of generation, storage, transmission and 
distribution system assets as well as the merger of 
industry entities generally requires federal and state 

-
ally required under Section 203 of the FPA for the sale, 
lease or disposition of:

facilities valued at over USD10 million under 
-

sion or sale of electrical energy in interstate com-
merce; and
generation assets making wholesale sales.

acquisitions, or change in control of jurisdictional facil-

-
tion and whether the transaction is consistent with the 
public interest.

Additional requirements may apply to transactions 
involving nuclear generation facilities, where approval 

At the state level, state utility commissions are often 
required to approve acquisition or divestiture of power 
assets.

1.5 Central Planning Authorities
The USA does not have a central planning authority 
that oversees and administers the electricity supply 
and development of transmission and distribution 
facilities. The USA is broadly divided into three elec-
tricity grids – the Eastern Interconnection, the Western 

Texas. Across those three grids are seven competitive 
wholesale power markets operated by the following 

-
criminatory access to the transmission network:

the New York ISO;
the California ISO;

New England ISO;
PJM Interconnection;
Southwest Power Pool; and
the Midcontinent ISO.

These seven regional transmission organisations/
independent system operators (ISOs), collectively 

roughly two thirds of the USA. Certain states in the 
South, Mountain West and Northwest did not join an 

responsible for maintaining operation of the grid; they 
ensure that demand meets supply through capacity 
auctions and market mechanisms, and they are gov-

-
ing resource mix decisions, as such authority lies 
solely with each state. Some states require utilities 
to perform integrated resource planning and to dem-
onstrate how utility infrastructure and investment will 
meet the needs of customers. Other states impose 
legislation and/or regulation to mandate or incentivise 
a certain resource adequacy mix.

1.6 Recent Changes in Law or Regulation
Material changes in law or regulation seemingly 
occur almost daily at the state level, particularly with 
respect to the role of decentralised, alternative energy 
resources. This increasing pace of change continues. 
At least 20 states and territories have passed legisla-
tion or taken executive action to achieve 100% renew-
able energy and/or zero greenhouse gas emissions in 
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either the power sector or economy-wide, each with 

Federal Level

There have been several decisions, orders and regula-
tions that have impacted the power industry, and there 
is an aggressive agenda to roll back some of these. 

-
pation of distribution-level energy storage resources in 
wholesale markets without intruding on state author-
ity over local distribution systems (National Associa-
tion of Regulatory Utility Commissioners v FERC, No 
19–1142, slip op (DC Cir 10 July 2020)). Building on 

-
ber 2020, which removes barriers to the participa-

Order 2222 sets the foundation for enabling groups 
of diverse, distribution-level and/or behind-the-meter 

demand response) to be aggregated as a cohesive 
resource that would compete with conventional gen-
eration.

Order 872-A:

promote renewable energy development;

and
established rules for determining whether facilities 
are presumed to be at the same site for purposes 
of establishing whether they exceed the 80 MW 
cap for QFs.

the pro forma generator interconnection procedures. 
Among other things, Order 2023 eliminated the one-
by-one interconnection study, replacing it instead with 

cluster study process allows for the study of a group 
of interconnection requests by multiple generating 

facilities at the same time, rather than sequentially. 

commitments and withdrawal penalties, and estab-

unreasonable rates resulting from interconnection 

Order 2023-A to continuously streamline the genera-
tor interconnection process. Order 2023-A maintained 

-

deadline.

1.7 Announcements Regarding New Policies
-

vided a number of incentives to encourage renew-
able energy production and decarbonisation of the US 

promote fossil fuel and nuclear energy generation. In 
2025, Congress passed the One Big Beautiful Bill Act 
(OBBBA), which rolled back key tax credits for renew-
able energy projects and eliminated taxpayer funding 
for many DOE programmes that aimed to encourage 
development of renewable energy and related indus-
tries.

The Trump administration has also acted to halt per-
mitting of renewable energy projects through a series 
of executive orders, which have spurred litigation. 

directed all agencies to suspend issuing permits and 
leases to develop wind energy projects. Then through-
out 2025, President Trump issued directives to:

require the US Department of the Interior (DOI) 
agency actions related to wind and solar energy to 
undergo a multi-stage internal review process cul-
minating in approval by the Secretory of the Interior 
before any action can proceed;
exclude wind and solar projects from using a criti-
cal online tool to comply with Endangered Species 
Act requirements;
direct the DOI to approve only energy projects with 
the highest capacity density, a standard that in 

favour of nuclear, gas, and coal energy generation;
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direct the US Army Corps of Engineers to depriori-
tise the processing of certain Clean Water Act per-
mit applications for low-capacity density projects; 
and
revise the interpretation of an Outer Continental 
Shelf Lands Act provision to require the DOI to 

de minimis interference with other outer continental 
shelf uses.

Since these directives were issued, several legal chal-
lenges have been made. Most recently, the US District 
Court for the District of Massachusetts issued a pre-
liminary injunction blocking the above directives. Liti-
gation on the merits of these directives will continue.

administration has invoked the Defense Production 
Act to allocate USD500 million to support coal plants 
and related infrastructure, and separately through a 
DOE initiative, has invested a further USD350 million. 
In addition, US Department of Energy Secretary Wright 

plants running past their scheduled retirement dates. 
Many of these actions are under legal challenge from 

1.8 Unique Aspects of the Power Industry
Investors and market participants should consider the 
powerful role played by state utility commissions in 
the architecture, pricing and development of the US 
power industry – particularly as technology applica-
tions trend towards smaller-scale distributed energy 

-
tional value-based pricing mechanisms.

2. Market Structure, Supply and 
Pricing

2.1 The Wholesale Electricity Market
The Role of FERC
The wholesale electricity market in the United States 

-
ulatory agency within the US Department of Energy 
(DOE), which implements the FPA, the Natural Gas 
Act (NGA), the Natural Gas Policy Act (NGPA) and the 

EPAct, among other statutes. According to Section 
201 of the FPA, the wholesale market encompasses 
all sales of electrical energy made to any person for 
resale (16 USC Section 824). The FPA requires that 
all rates for wholesale sales of electrical energy in 
interstate commerce be just and reasonable and not 
unduly discriminatory or preferential.

rates.

based on the cost of service when it determines 
that the existing rate is not just and reasonable, or 
is unduly discriminatory or preferential.
A third method of rate-setting in wholesale markets 

-
PA, certain co-generation and small power pro-

ownership standards may become QFs, and their 
power output must be purchased by an electric-
ity utility. An avoided cost is the cost of the power 
purchased from the qualifying facility that is lower 
than the cost of the energy that the buying utility 
would generate itself or purchase from another 

-
monly limited to facilities whose primary energy 
source is wind, hydro, solar, biomass, thermal or 
waste resources.

Wholesale rates can also be set by the marketplace 
through bilateral contracts or power purchase agree-
ments. Before an entity can make sales at such mar-

-

to ensure that there is adequate competition in the 
wholesale market, guaranteeing that contracts were 

over wholesale markets by regulating the terms and 
conditions of wholesale market sales.
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RSOs and areas outside a regional operating 
authority
The US wholesale market is comprised of seven 

decentralised geographic areas that operate outside 

dispatch generation as necessary and have opera-
tional control, but not ownership, of transmission 
assets necessary to administer wholesale markets. 

(among other things), and are subject to enforcement 

-
ability organisation of the USA.

Certain states in the South, Mountain West and North-

independently through individual utility control areas 
where wholesale sales are made on a competitive 
basis primarily by power purchase agreements and 
bilateral contracts. The utilities in these control areas 

-
tion, and individual control area operators must co-
ordinate among themselves to ensure region-wide 
service reliability. Certain service jurisdictions located 

Imbalance Market.

Locational marginal pricing

by the centralised market using locational marginal 
pricing (LMP). LMP sets the marginal cost of energy 
for certain locations (or nodes) based on the opera-
tional characteristics of the nodal transmission system 

energy losses and the actual energy being transmit-
ted. Security-constrained economic dispatch ensures 
that least-cost energy is provided to each node based 
on operational, reserve and transmission constraints 
to address reliability and system needs.

Competitive auctions

traditional wholesale energy market to ensure reli-

able service through competitive auctions. In capac-
ity markets, generators will submit bids one year or 
more in advance to be paid for their willingness to 
provide electricity at any time within the year in order 
to meet peak demand. Certain sales may be made on 
a cost-of-service basis in limited circumstances where 
competition does not provide adequate price signals.

In recent years, in part due to increasing load growth, 

jurisdictions. The key challenge for capacity markets 
is to keep auction prices low enough to protect rate-
payers from escalating costs, which end up on utility 
bills, while keeping prices high enough to encourage 
new generation development, for which auction prices 
provide a reliable source of revenue.

2.2 Electricity Imports and Exports
Transmission of electricity to a foreign country is regu-

grant an order to authorise the requested exporta-
tion of electrical energy. The DOE has authority over 
emergency authorisations of electricity transmission 
(16 USC Section 824a(c)).

Generally, electricity imported from a foreign country 

within which the importing facility is located (16 USC 
Section 824a(f)).

2.3 Supply Mix of Electricity

years, fossil fuels still provide most of the supply. In 
2025, the most prominent fossil fuel for electricity gen-
eration was natural gas, which accounts for 41% of 

Zero emissions sources accounted for the remainder. 

represented 19% of supply in 2025; hydropower rep-
resented 5%, while nuclear accounted for 18%.

2.4 Market Concentration Limits
Role of FERC
The wholesale market concentration of electricity 
supply is regulated by a number of federal govern-

-
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petition in wholesale markets through (among other 
things) screening and authorising market participants 
that seek to make wholesale sales of energy, capacity 

only be upheld if neither party has market power – that 
is, the ability of one party to set prices above competi-
tive rates due to their unilateral or co-ordinated ability 

MBR authorisation

which may be granted if the applicant can demon-
strate that it lacks, or has adequately mitigated, hori-

two screens for determining whether a party has hori-
zontal market power: a pivotal supplier screen and a 
market share screen.

Applicants that fail one or both screens are presumed 

markets, allowing a seller to forego submittal of indic-

approved market-monitoring measures adopted by 

that when an applicant owns, operates or controls 

-

a waiver of the OATT requirement.

FERC’s oversight of M&A
-

tion by overseeing mergers and acquisitions (M&A) 

competition, rates, regulation and cross-subsidisation 
is consistent with the public interest.

FERC’s use of the HHI and MPS

Index (HHI) – a commonly accepted measure of mar-
ket concentration – to determine whether the pro-

posed transaction will increase market concentration 
-

Statement (MPS), issued in 1996, to analyse the trans-
action. The MPS articulates methods for further com-

concentration levels and outlines the methods to be 
undertaken if a transaction failed either screening.

Role of Other Bodies
Energy industry M&A are also subject to review by 
the US Department of Justice (DOJ) and the Federal 

a relatively straightforward public interest inquiry, the 
DOJ and FTC will typically follow their 2010 Horizontal 
Merger Guidelines (HMG) for a more complex analy-
sis. DOJ and FTC authorisation may still be required 

State utility commissions may also have jurisdiction 
to review public utility M&A transactions. However, 
instead of focusing on the wholesale market, their 
review focuses on the impact on retail rates and the 
public interest.

2.5 Surveillance to Detect Anti-Competitive 
Behaviour
The EPAct

prohibit market manipulation, anti-competitive behav-

overseeing competition in the wholesale electricity 
markets, while a variety of other federal agencies, 
such as the FTC or DOJ, may also have jurisdiction 
over electricity market participants (particularly over 
antitrust violations and criminal behaviour) as part of 
their generalised authority to regulate anti-competitive 
behaviour across a variety of market sectors.

In the EPAct, Congress enhanced and added sections 
to the FPA, NGA and NGPA, which prohibit manipula-
tive or deceptive practices, and provided for maximum 
civil penalties of USD1 million per day, per violation 
of rules, regulations and orders issued under those 

to anti-competitive behaviour by expressly prohibit-
ing fraudulent or manipulative acts by “any entity” in 
the sale or purchase of electrical energy or the sale or 
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purchase of transmission services – not merely enti-

authority (16 USC Section 824v).

Anti-Manipulation Rule

as:

to defraud;
making untrue statements or omitting to state 
material facts; or
engaging in any act, practice or course of business 
that would operate as fraud or deceit upon another 
entity (16 USC Section 824v).

analysts and energy analysts. Each division of OE 
oversees a variety of functions, including:

ensuring compliance from market participants;
initiating and executing investigations;
providing warning of vulnerable market conditions;
maintaining an Enforcement Hotline to informally 
resolve disputes; and

issues.

RSO Market-Monitoring Plans
-

ment a variety of activities designed to assess and 
improve wholesale electricity market competition. 

-
ing system functions include:

monitoring and ensuring compliance with market 
rules and procedures;
gathering data;
evaluating and reporting on market performance;
proposing rule changes to improve market opera-
tion and performance; and

in some cases, employing mitigation measures and 
sanctions where authorised.

3. Generation Facilities

3.1 Constructing and Operating Generation 
Facilities
The system of laws applicable to the construction and 
operation of generation facilities varies depending on 
the type of facility and its location. For the purposes of 

facilities and onshore facilities.

State law is the primary authority for the construction 
and operation of onshore generation facilities. Appli-
cable laws generally take the form of:

public utility law regulatory authorities;
local/state permitting laws; and
state environmental review laws.

-

Convenience and Necessity (CPCN) or similar approv-
al for generating facilities prior to construction and 

In the second category, local permitting may be 
required from the municipality where a facility will be 
sited in the form of a special use permit or similar 
approval under local land use and zoning laws. In 
some states, permitting is governed by a centralised 
(“one-stop”) siting board that may supersede some or 
all local permitting authorities.

In the third category, various state environmental 
review acts (or “mini-NEPAs”) apply, which generally 
resemble the federal National Environmental Policy 
Act (NEPA). Generally, if a federal permit is involved 
and the project may result in discharge into waters 
of the USA, a Clean Water Act (CWA) Section 401 

are under way to streamline the Federal NEPA pro-
cess as it relates to certain energy projects, including 
energy infrastructure projects.
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-
cally, where onshore projects involve federal lands, 

-
ment (BLM) or the US Forest Service may be required. 
Depending on potential impacts, involvement by vari-
ous consulting agencies may be necessary under the 
Endangered Species Act, the Migratory Bird Treaty 
Act, the Bald and Golden Eagle Protection Act and the 
CWA. Where federal action is involved, environmental 
review under NEPA will also be necessary. Again, as it 

open up additional federal lands for exploration and 
development on an expedited basis.

-
-

out the country. The Block Island Wind Farm – the 

-
shore wind development has endured policy, per-
mitting, and economic challenges. To date, only two 

Island in 2024. Several other projects have been pro-
posed or are under construction, many of which have 
been stalled or subject to cancellation by the federal 

can be divided based on whether they are proposed 
for federal waters or state waters.

Pursuant to the Submerged Lands Act of 1953, 43 
USC Section 1301 et seq, states regulate coastal 
waters in the areas within three miles from the shore. 
Federal regulatory authority is applied beyond that 
point. Section 388 of the EPAct gave the US Secre-

energy facilities (including all energy resources other 
than oil and gas and minerals) in federal waters. In 
general, the DOI Bureau of Ocean Energy Manage-
ment (BOEM) issues leases, easements and rights 
of way for renewable energy development in federal 
waters pursuant to its regulations.

Projects also typically require approval from the US 
-

in “navigable waters”) and Section 404 of the CWA 

environment require compliance with NEPA.

-
struction and operation of renewable generation pro-
jects is governed by applicable state laws, including a 

necessary easement, lease or other right to use state-
owned land underwater. On the federal side, such 

404 permission (due to installation of facilities in navi-
gable waters), which will also trigger compliance with 
NEPA. Finally, a CWA Section 401 State Water Qual-

the federal government has taken actions to halt or 
-

tion in federal jurisdictional waters, which is subject 
to ongoing litigation.

3.2 Obtaining Approvals to Construct and 
Operate Generation Facilities
As noted, local, state and federal approvals may be 
required to site, construct and operate electrical gen-
eration facilities. In many states, the applicant will 
need a CPCN or its equivalent from the state utility 
commission. As part of the CPCN proceeding, or as 
a separate process, an applicant will likely be subject 
to review by a multitude of state agencies and authori-
ties, including the relevant counties and municipali-
ties, drainage districts, state natural and environmen-
tal agencies, transportation authorities and cultural 

3.3 Approvals to Construct and Operate 
Generation Facilities
State, local and federal agency approval of generation 
facilities is contingent on the terms and conditions as 
determined by the applicable agencies in the review 
process. A company seeking a generation facility 
permit must undergo review by numerous authori-
ties, which may include local, state and federal agen-
cies/authorities. During such review, the applicable 
authorities often condition their approvals on certain 

proposed project compliant with the relevant permit-
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ting standards, or otherwise reduce impacts that are 
of concern to the regulators.

3.4 Eminent Domain, Condemnation and 
Expropriation Rights to Construct and 
Operate Generation Facilities
A CPCN issued by a state public utility commission 
may include eminent domain rights for the facility 

that state and its relevant laws. To act on their emi-
nent domain authority, the developer must provide the 
landowner with just compensation based on the fair 
market value of the property being condemned, on the 
date that the eminent domain is exercised.

3.5 Decommissioning a Generation Facility
Decommissioning is often included as part of the 
terms and conditions of approval for generation facili-

are implemented are highly dependent on the local, 
state or federal authorities involved, and their unique 
practices. Permitting authorities may require formal 

In some cases, decommissioning requirements are 
applied based on discretionary approval conditions, 

decommissioning may be derived from applicable 
laws or regulations.

4. Transmission Lines and Associated 
Facilities

4.1 Constructing and Operating Transmission 
Lines and Associated Facilities
The US transmission system is generally comprised 
of facilities that are privately, publicly, federally or co-
operatively owned. While individual states may have 
primary authority over environmental reviews, siting 
and construction of electrical transmission lines and 
their associated facilities (including storage), federal 
authorities are involved when a project is subject to 
federal jurisdiction, located on federal lands, spans 
multiple states or lies in certain designated areas.

4.2 Obtaining Approvals to Construct and 
Operate Transmission Lines and Associated 
Facilities

can generally be required to construct and operate 
electrical transmission facilities.

-
ment designed to co-ordinate the review process 
across multiple agencies. Ultimately, the applicant will 
generally need to obtain a CPCN, or an equivalent 

of the CPCN proceeding, or as a separate process, an 
applicant may be subject to review by a multitude of 
state agencies and authorities, including the relevant 
counties and municipalities, drainage districts, state 
natural resource and environmental agencies, trans-
portation authorities and cultural heritage preservation 

In addition to state permits and authorisations, an 
applicant may need to obtain approval from several 
federal agencies, including:

the US Army Corps of Engineers;
the Federal Aviation Administration;
the US Fish and Wildlife Service;
the Department of Agriculture;
the Department of Commerce;
the Department of War;
the DOE;
the Environmental Protection Agency (EPA);
the Council on Environmental Quality;
the Advisory Council on Historic Preservation;
the DOI; and

Building upon a 2023 Memorandum of Understanding 
between nine of these agencies aimed at expediting 
the siting, permitting and construction of transmis-
sion infrastructure, in April 2024 the DOE promulgated 

Transmission Authorizations and Permits (CITAP) Pro-
gram. The CITAP Program:

implements a new integrated inter-agency pre-
application (IIP) process for transmission projects;
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makes the DOE the lead agency for the preparation 
of a single environment review document to serve 
as the NEPA document for all required federal 
authorisations; and
sets an expedited two-year deadline for completion 
of all federal authorisations and permitting from 
the date the DOE issues a notice of intent (NOI) to 
prepare an environmental impact statement (EIS).

The IIP process requires the project proponent to sub-
mit a project participation plan and a public engage-
ment plan, which are intended to identify opportunities 
for the public to participate in project authorisation 
decisions and promote engagement with communities 
of interest and relevant stakeholders.

review process. Upon approval from the Director, 

the company must implement a Public Participation 
Plan to identify how it intends to communicate with 
stakeholders and disseminate information to the pub-
lic.

will review comments and recommendations from 
involved entities and individuals, hold public meet-
ings and technical conferences, and clarify project-

-

assessment (EA) or EIS.

The NOI is sent to federal agencies, state and local 
agencies, and to any entity or individual that may be 

-
ments from interested parties. After the comment 

granting or denying the application. The extent of the 
federal review process will depend on a number of 
factors, including the size and location of the project 
and the degree of co-ordination between the federal 
agencies and the applicant. The future of this initiative, 

particularly as it relates to renewable energy-related 
transmission projects, is unclear.

4.3 Terms and Conditions Imposed on 
Approvals to Construct and Operate a 
Transmission Line and Associated Facilities
State, local and federal agency approval of transmis-
sion facilities is contingent on the terms and condi-
tions as determined by the applicable agencies in the 
review process. As discussed previously, a company 
seeking a transmission facilities permit must undergo 
review by numerous authorities, both state and fed-
eral. During such review, the applicable authority will 
make comments and recommendations and will con-

-
erations that will make the proposed project compliant 
with the relevant safety, environmental, engineering 
and zoning standards.

4.4 Eminent Domain, Condemnation and 
Expropriation Rights to Construct and 
Operate Transmission Lines and Associated 
Facilities
A CPCN (or its equivalent) issued by a state public 
utility commission may include eminent domain rights 
to the transmission facility developer under terms and 

-
nent domain authority, the developer must provide the 
landowner with just compensation, based on the fair 
market value of the property being condemned, on the 
date that the eminent domain is exercised.

On the federal level, if a facility project is granted a 

developer will have eminent domain authority (16 USC 
Section 824p). The eminent domain authority can only 
be used for the permitted facilities.

The developer should refer the landowner to the rel-
evant state agency or state Attorney General, and 
should explain to the landowner that they have the 
right to acquire the property, or property rights, by 
eminent domain under FPA Section 216 (e).

When a developer exercises eminent domain under 
FPA Section 216 (e), a condemnation proceeding in 
federal court must conform as nearly as practicable to 
the practice and procedure of condemnation proceed-
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ings in the courts of the state in which the property 

4.5 Monopoly Rights to Provide Transmission 
Services
Under federal law, transmission entities do not have 
monopoly rights to provide transmission service with-

utility commission regulation may provide for such 
rights under terms and conditions that will vary by 
state. While transmission lines were historically owned 

transmission services to be unbundled and provided 

sets forth the terms and conditions of using the trans-

transmission development by requiring public utility 
transmission providers to participate in a regional 
transmission planning process to generate regional 
transmission plans.

Order 1920, which requires transmission operators to 
conduct and periodically update long-term transmis-
sion planning over a 20-year time horizon to anticipate 

regarding overlapping authority on transmission plan-

of state regulators in the long-term regional transmis-
sion planning process.

4.6 Transmission Charges and Terms of 
Service
Laws Governing Transmission Charges

over:

the transmission of electrical energy in interstate 
commerce;
the sale of electrical energy at wholesale in inter-
state commerce; and
all facilities for such transmission or sale of electri-
cal energy.

This jurisdiction is conferred by Section 201 of the 
FPA, and the principal laws of such jurisdiction are 

Utilities providing transmission service subject to 

sets forth non-discriminatory rates for transmission 
and ancillary services.

Wholesale rates are set according to Sections 205 
and 206 of the FPA. A rate case can be initiated by 

-

USC Section 824e).

Transmission providers must publish service rates 
and available capacity, as well as rules and standards 
related to their transmission services, on the Open 
Access Same-Time Information System (OASIS). 

and terms of transmission service are just and reason-
able and are not unduly discriminatory or preferential.

Establishing Rates Through Formulas

of or formulate new rates that are based on the util-

utility and its customers. Under this approach, the 
aggregate costs – such as a reasonable return on 
investment – for providing each class of service are 
determined, and prices are set to recover those costs. 

cost of service. In this formula:

E = operating expense – utilities are generally 
entitled to recover prudently incurred operating 
expenses that relate to the provision of wholesale 
service;
d = depreciation expense – depreciation means the 
loss in service value not restored by current main-
tenance that is incurred in the course of service;
T = taxes – certain tax expenses associated with 
cost of service revenues;
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V = gross value of property – facility cost plus 
working capital;
D = accrued depreciation – depreciation of assets; 
and

-
tional capital and earn a return comparable to 
similarly situated companies.

use of an alternative model – the “risk premium mod-
el” – for determining whether a rate of return on equity 
is just and reasonable under Section 206 of the FPA.

Rehearing the Case

-

within 30 days, the request is deemed denied.

-
ties to the hearing have the right to petition the United 
States Court of Appeals for review of the order – typi-
cally the United States Court of Appeals for the Dis-
trict of Columbia Circuit or the jurisdiction in which the 
utility has its principal place of business.

by assigning the case to alternative dispute resolution, 
issuing an order on the merits based on the pleadings, 
or establishing a hearing before an administrative law 
judge.

4.7 Open-Access and Non-Discriminatory 
Transmission

in 1996, transmission services must be provided on a 
non-discriminatory and open-access basis.

to transmission facilities.

Order No 888, issued in April 1996, required all 
public utilities that own, control or operate facilities 
used for transmitting electrical energy in interstate 

-
ted public utilities and transmitting utilities to 

stranded costs associated with providing such 
open access.
Order No 889 required all public utilities that own, 
control or operate facilities used for transmitting 
electrical energy in interstate commerce to partici-
pate in an OASIS to provide actual and potential 
open access transmission customers with informa-
tion that would enable them to obtain open-access 
non-discriminatory service.
Order No 890 was issued in February 2007 to 
strengthen the OATT, reduce opportunities for 

-
ment and increase overall transparency. Issued in 
July 2011, Order No 1000 amended Order 890 by 
requiring public utility transmission providers to 
participate in a regional transmission planning pro-
cess that produces a regional transmission plan.

5. Distribution

5.1 Constructing and Operating Electricity 
Distribution Facilities
The distribution system – which can include storage 
and microgrids – is primarily governed and regulated 
at the state level. State law and state utility commis-
sion regulations govern the methods and standards 
by which prudent distribution system investments 

appropriate mechanisms. Construction, siting, zon-
ing and other land use considerations and approvals 
generally fall within the purview of relevant city, county 

state.

5.2 Regulatory Process for Obtaining 
Approvals to Construct and Operate 
Electricity Distribution Facilities
While the substantive and procedural regulatory pro-
cess for constructing and operating distribution facili-
ties varies by state, state utility commission regula-
tions generally focus on compliance with reliability, 
operational and safety standards. While some state 
utility commissions have authority over the siting and 
approval of permits for the construction of distribu-
tion infrastructure, most states require the involve-
ment and/or approval of multiple agencies, beyond 
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the state utility commission, to review environmental, 
cultural, historical, technical and economic impacts.

infrastructure development, only becoming involved 
to the extent that there is a jurisdictional question 

-
mission facility, or if the facility implicates a federal law 

Public Participation
Public participation and input may be permitted in 
accordance with applicable state and local laws. Simi-
lar to the federal processes, state law may require a 
public hearing, and the overseeing state agency or 
state utility commission may solicit public comments. 
Most state utility commissions have an online public 
docketing portal where applications, notices, com-
ments, petitions, rulings and orders are posted.

Depending on the state and the type of distribution 
facility being proposed, a utility or developer may need 

may be subject to public comment. Timing of distribu-

public notice and comment requirements, utility rate 
case schedules, local government involvement, and 
state policy and regulation.

5.3 Terms and Conditions Imposed in 
Approvals to Construct and Operate Electric 
Distribution Facilities
The terms and conditions of distribution facility 
approval vary based on state regulations and market 
structures. In vertically integrated states, a state utility 
commission typically requires the distribution facility 
applicant to demonstrate that a facility is necessary, 
prudent, in the public interest, and just and reasonable 
in light of current market conditions and state policy 
objectives. Approval may be conditional on compli-
ance with certain safety, environmental, engineering 
and public interest standards.

5.4 Eminent Domain, Condemnation or 
Expropriation Rights to Construct and 
Operate Electricity Distribution Facilities
The power of eminent domain, condemnation and 
expropriation is commonly granted to electrical ener-

gy distribution facility applicants upon review and 
approval of their construction and operation applica-
tion. However, depending on the applicable state laws 
governing eminent domain, the rights of the distribu-
tion facility applicant will vary.

A distribution facility or utility exercising its right of 
eminent domain must provide just compensation for 
the property being condemned.

5.5 Monopoly Rights for Electricity 
Distribution Entities

service territories, provided for by state legislation or 
regulation, within which the utility has monopoly rights 
to provide a distribution service. Exceptions may exist 
in some states for competitive market participants, 
depending on state law and regulation. The degree 
to which monopoly service rights exist, the extent of 
deregulation, the method by which such rights are 

participants to compete within those service territories 

5.6 Electricity Distribution System Charges 
and Terms of Service
The primary authority over electrical energy distribu-

has broad authority to ensure just and reasonable 
rates, terms and conditions of distribution service 
in accordance with state legislation, regulation and 
promulgated rules.

determination of whether a facility is providing inter-
state transmission service or local distribution ser-

application of those factors in making its determina-
tion. State utility commissions have jurisdiction over 
rates and terms of service for retail distribution-level 
utility service. Generally, the rate-making process is 

to earn a fair return on its investments and the cus-

just and reasonable rates.
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State Utility Commission
For utilities with rates that are regulated by a state util-
ity commission, rates are generally set through regu-
latory proceedings following submission of a request 
to increase base rates, along with written supporting 
testimony and evidence. The state utility commission, 
along with interested parties that seek to intervene, 
may propound interrogatories and/or requests for 
information on the utility, and vice versa. Generally, 
parties will brief their positions, and the rate case may 

settlement, or the case may proceed to formal hear-
ings.

In most states, the utility rate case documents are 
posted on a public docketing database, unless they 

-
lations and state utility commission rules. The pro-
cess, frequency, duration and timeframe for rate cases 
depend on the state in which the distribution facility 

-

12 months and results in an order covering one or 
more years.

Cost-of-Service Regulatory Model
Most states operate under a cost-of-service regulato-

must be collected from customers in rates for the util-
ity to recover its reasonable and necessary expenses, 
as well as to earn a reasonable return on investment. 
The revenue requirement is generally derived from a 

rate of return, operating costs, depreciation expens-
es, taxes and other costs. The treatment of electricity 
supply, among other items, will vary depending on the 
degree to which states have restructured their elec-
tricity market.

-

the attraction of additional capital and be equal to 
that earned by other companies with comparable 

state utility commissions upon review and consid-
eration of depreciation studies, which are generally 
performed by depreciation consultants and supported 
with expert testimony in rate case proceedings. Some 
states have adopted alternative rate-making method-
ologies that are focused on incremental rate recov-
ery, performance-based metrics and other adjustment 
mechanisms that vary by state.

Reconsideration of Utility Rates
Following issuance of a formal ruling or order on a 

request a rehearing or reconsideration depending on 
-

mination has been reached and all administrative 
remedies have been exhausted, an entity may appeal 
the decision to the applicable state court for judicial 
review.
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