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ost-traumatic stress disorder.
P School shootings. Suicide. Eating
disorders. Post-partum
depression. Help lines for high-stress
professions. Devastating mental health
by-products of COVID-19 and of
nearly 20 years of constant American
warfare. This begs the question: Is the
United States in the midst of a mental
health crisis? According to the Centers
for Disease Control and Prevention (the
“CDC”), the answer is an unequivocal
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yes
A 2024 report from Mental Health

America shared that 23.08% of U.S.
adults, equivalent to nearly 60 million
Americans, are suffering from a mental
illness, and 17.82% of U.S. adults have
a substance use disorder.? In 2023,

the White House stated that less than
half the people with a mental health
condition and fewer than one in ten
people with a substance abuse disorder
were receiving care.’?

While we may think of this as a
relatively recent phenomenon, Congress
recognized that access to mental
health care is a problem and passed
the original Mental Health Parity
Act in 1996 (the “1996 Act”). In the
intervening 30 or so years, the basic
tenets of the 1996 Act have remained
largely unchanged, but other factors
surrounding those basic principles have
changed.

Mental Health Parity Act
of 1996

The Mental Health Parity Act (the
“Act”) is a federal law* that requires
both group and individual health plans
to cover mental health and substance
use disorders in a similar way as medical
and surgical benefits are covered.’
Employers who do not comply with the
mental health parity requirements may
be subject to stiff financial penalties
under Internal Revenue Code (the
“Code”) section 4980D. Importantly,
the law does not require group health
plans to cover mental health and/or
substance use disorders; rather, it only
applies to plans that cover mental health
and/or substance abuse.

The law was initially passed in 1996
and required group health plans with 50
or more employees that offered mental

Mental Health Parity—Past, Present, Future

health coverage to apply the same
lifetime and annual dollar limits to
mental health benefits as those applied
to medical and surgical benefits.® The
law is codified in both ERISA and the
Code. The law did not apply to other
limits on mental health coverage, such
as visit limits, and it did not require
parity for substance use disorders.’

The Mental Health Parity Act
was amended in 2008 to extend
parity requirements to substance
use disorders as well.® Furthermore,
the law also requires that financial
requirements (for example,
coinsurance and copays) and
treatment limitations (for example,
visit limits) cannot be more restrictive
for mental health and substance
use disorders than for medical and
surgical benefits.”

The regulations were amended
again in 2013 to become applicable
to all non-federal governmental
plans with more than 50 employees,
to group health plans of private
employers with more than 50
employees, and to individual health
plans.!® The Act specifies that health
plans that offer medical/surgical
coverage and mental health/substance
use coverage must provide mental
health and substance use coverage
in all classifications in which medical
and surgical benefits are provided.
Classifications include inpatient in-
network, inpatient out-of-network,
outpatient in-network, outpatient
out-of-network, emergency and
prescription drugs.!!

The law also requires that
financial requirements such as
deductibles and out-of-pocket
limits must combine both physical
and behavioral health coverage,
which encompasses mental health
and substance use disorders.!? For
example, there can only be an overall
deductible that applies to both types
of services, rather than a separate
deductible for each category.!?

Finally, the Act distinguishes
between quantitative treatment
limitations, such as visit limits,
and non-quantitative treatment
limitations, such as requiring pre-
authorization for treatment.!* The
Act eliminates an exception that
allowed for different nonquantitative
treatment limitations for physical
and behavioral health benefits “to
the extent that recognized clinically
appropriate standards of care may
permit a difference.”?

Most recently, the Mental
Health Parity Act received another
update in 2024. In September 2024,
the U.S. Departments of Labor,
Health and Human Services, and the
Treasury—the three federal agencies
responsible for enforcing the Act (the

“Departments”)—issued a rule (the
“Final Rule”) to prohibit any material
differences in “meaningful benefits”
provided for physical and behavioral
health conditions, as measured by key
outcomes data on access to care.'®

ERIC’s Challenge to the Mental
Health Parity Act

In January 2025, the Employee
Retirement Income Security Act
Industry Committee (“ERIC”), a
nonprofit organization that represents
the interests of several large employer
health plans, filed a lawsuit against
the Departments, challenging the
2024 amendment to the Act.!’

ERIC asserted that it “should have

no obligation to ensure there is no
‘material difference in access to
SUD/MH [substance use disorder/
mental health] services.””!® More
specifically, ERIC claimed that the law
is impermissibly vague and arbitrary,
which makes it difficult for health
insurance plans to comply with the
requirements.!?

The Administrative Procedure
Act prohibits agencies from passing
regulations that are “arbitrary
and capricious,” meaning there is
no rational connection between
the reasoning for the rule and the
law itself.2’ For example, ERIC’s
complaint alleged that the reliance
on outcome measures, such as rate of
service utilization, is arbitrary because
access to mental health benefits may
depend on state laws and provider
shortages rather than insurance
coverage.?! Also, ERIC stated that
the law does not clearly define key
terms like “material differences” and
“meaningful benefits.”?? Furthermore,
ERIC alleged that the rule’s
ambiguities may also violate the Due
Process Clause, since health insurance
plans do not have fair notice of their
obligations.?® For these reasons, ERIC
asserted that the Mental Health
Parity Act is overly burdensome to
implement.?

Anthem Class Action
In April 2020, plaintiffs filed a

class action against the insurance
company, Anthem, in New York
federal court, alleging that the
insurance company applied overly
restrictive criteria, such as requiring
that services must be medically
necessary to be covered, to claims for
residential inpatient behavioral health
treatment.?> The Mental Health Parity
Act states that health plans cannot
place more restrictions on claims for
behavioral health treatment, compared
to those applied in the medical and
surgical context.?® The court denied
Anthem’s motion to dismiss the case in

February 2022.27

In March 2024, the court granted
declaratory relief, an order that
clarifies the insured parties’ right to
coverage of behavioral health services,
and issued a retroactive injunction
requiring Anthem to reprocess claims
for mental health treatment.?® In July
2025, Anthem agreed to pay $13
million to settle a class action lawsuit
that alleged the company had violated
the Mental Health Parity Act.?® This
payment, after deducting costs such
as attorney fees, will be distributed to
settlement class members who were
denied behavioral health coverage,
which encompasses mental health and
substance use disorders, by Anthem.3°
Each member will receive a nominal
payment of §100 or a reimbursement
based on their individual claims.?!
More than 3,500 violations of the
Act were investigated by the U.S.
Department of Labor between 2010
and 2018.%2

Current Enforcement

In May 2025, the U.S.
Departments of Labor, Health and
Human Services, and the Treasury
released a public statement that they
will not enforce the Final Rule to
the Mental Health Parity Act before
the court reaches a final decision
in the ongoing litigation, as well as
an additional 18 months after the
decision, although health plans must
still comply with 2013 and earlier
guidance.??

In addition to the above-
mentioned litigation, Kaiser
Foundation Health Plan reached a
settlement agreement with the U.S.
Department of Labor in February
2026 for failing to maintain adequate
provider networks for mental health
and substance use disorder care.’*
Kaiser will pay a $2.8 million penalty
to the federal government and must
compensate at least $28 million for
the costs incurred by its members in
secking out-of-network mental health
and substance use disorder services.?®

The Departments have also not
provided any timeline for determining
whether to rescind or modify the
law,%6 which would involve the
Administrative Procedure Act’s
notice and comment process.?” The
process requires agencies to publish a
proposed rule in the Federal Register and
provide the public with an opportunity
to submit comments for a certain
time period.*® The Departments have
encouraged states to similarly halt
enforcement of the law and notified
state health departments that they
will not be penalized by the U.S.
Department of Health and Human
Services for doing so.%



Importance of the Mental Health
Parity Act

The Mental Health Parity Actis a
crucial civil rights accomplishment as a
response to health plans’ (and society’s)
historical discrimination against people
with mental illnesses and substance use
disorders.*” Before this law was passed,
hundreds of health insurance plans did
not cover medications for opioid use
disorder.*! More than a million people
were denied coverage for nutritional
counseling for mental health conditions
such as anorexia nervosa and binge-
eating disorder.*? Additionally, the Act
contributes to the overall public health
of the nation.

Looking Ahead

The future enforcement of this law
remains unclear. Organizations, such
as the CEO Alliance on Mental Health,
are advocating for enforcement of the
Act by sending letters to Congress.*?
Meanwhile, employers should continue
complying with all requirements of the
Mental Health Parity Act until the case
reaches resolution.

Importantly, only the 2024 Final
Rule to the Act is in question. Original
obligations—such as the documentation
of a comparative analysis of a plan’s
treatment limitations for physical
and behavioral disorders, including
geographic restrictions—will remain
in place regardless of the litigation’s

outcome. As awareness of mental
health and substance use disorders
continues to increase, the government
may enforce the Mental Health Parity
Act more strongly, through thorough
investigation and sanctions, and
demand more equitable coverage from
insurers. Until then, we may have to
wait and see.
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