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Phillips Lytle LLP is a pre-eminent law firm that has
offices across New York State, as well as in Chicago,
IL; Washington, DC; and Ontario, Canada. Phillips
Lytle attorneys serve a multinational client base, in-
cluding Fortune 500 companies, global and regional
financial institutions, not-for-profit organisations,
middle-market companies, start-ups, entrepreneurs
and individuals on important matters affecting their
businesses and personal wealth. Phillips Lytle is a
national leader in environmental law with more than
50 years of environmental experience. The firm’s at-
torneys have a broad range of expertise in environ-
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Amending New York State’s Inactive Hazardous
Waste Disposal Site Program

New York State’s Inactive Hazardous Waste Disposal
Site Program, commonly known as the State Super-
fund Program, was first established in 1979 to identify,
investigate and remediate sites in New York State that
are impacted by the historical disposal of hazardous
waste. On 9 May 2025, the Program received an addi-
tional USD1.25 billion funding and a ten-year reauthor-
isation as part of New York State’s fiscal year 2025-
2026 executive budget. A new Section 27-1305 (5)
was added in Environmental Conservation Law (ECL)
to require the New York State Department of Environ-
mental Conservation (NYSDEC) to create State Super-
fund Site prioritisation criteria and prioritise impacted
sites that are located in disadvantaged communities.
Specifically, actions to address NYSDEC-designated
Class 2 sites, which present a significant threat, will be
prioritised on a scoring system of 100 possible points.
The scoring system weighs human health threats the
highest, followed by environmental threats, proximity
to the state’s mapped disadvantaged communities
and economic redevelopment potential.

Enforcement through abatement orders

The 2025-2026 budget enacted a new Section
27-1329 to the ECL, which created a streamlined
enforcement authority for NYSDEC to initiate abate-
ment actions upon finding that there may be imminent
danger or threat to human health or the environment.
The recipient party may request a meeting with NYS-
DEC to demand reconsideration of the order within
five business days of receiving the abatement order.
The recipient party is further entitled to challenge the
order administratively and via special proceedings
under Article 78 of New York’s Civil Practice Law and
Rules. Non-compliance with NYSDEC’s abatement
orders may expose the recipient to significant penal-
ties of up to USD37,500 each day the non-compliance
continues. Under ECL Section 27-1329 (3), NYSDEC
is prohibited from issuing abatement orders for a peri-
od of one year from 9 May 2025.

Natural resource damages

The 2025-2026 budget added a new Section 27-1327
to the ECL, which authorises the state to recover from
one or more responsible parties all natural resource
damages that result from the disposal of hazardous
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waste at a site. Each responsible party is subject to
strict, joint and several liability. Natural resource dam-
ages, as defined in Section 27-1301 (8), include com-
pensatory damages for the loss of natural resources,
reasonable costs incurred to assess such damages
and the value of the natural resource services that were
lost. Under ECL Section 27-1327 (4), costs recovered
from natural resource damages are to be used exclu-
sively for the restoration, rehabilitation, replacement
and acquisition of equivalent natural resources.

Bona fide prospective purchaser defence

The 2025-2026 budget enacted a broadened defini-
tion of a “responsible person” for the disposal of haz-
ardous waste at a site. Under the revised definition
at ECL Section 27-1301 (11), a “responsible person”
now includes any person who currently owns or oper-
ates any portion of the site except for a volunteer in
the state brownfield cleanup programme (BCP). How-
ever, BCP volunteers can become responsible parties
if they engage in bad faith with respect to any provi-
sion of Title 13, Article 27 of the ECL or are not in full
compliance with the law.

ECL Section 27-1323 (5) created a bona fide prospec-
tive purchaser liability defence. It protects purchas-
ers who are not affiliated with a responsible party but
acquired property with knowledge that the property
has been impacted by hazardous waste. To assert
this affirmative defence, one must establish that it
has conducted all appropriate inquiries for the prop-
erty’s environmental conditions before obtaining title
or leasehold interest, and that any releases of haz-
ardous substances at the property occurred prior
to the party’s acquisition of the property. Moreover,
the bona fide prospective purchaser must provide all
legally required notices with respect to the discovery
or disposal of any hazardous waste at the site, exer-
cise appropriate care by taking reasonable steps to
stop continuing discharges, prevent future discharges
and prevent exposure to previously disposed hazard-
ous waste. The bona fide prospective purchaser must
also co-operate with and provide access to NYSDEC,
comply with requests for information and comply with
required land use restrictions and institutional con-
trols. Determination of a party’s eligibility to the bona
fide prospective purchaser defence is a fact-intensive
inquiry. It is in general good practice to carefully docu-



USA - NEW YORK TRENDS AND DEVELOPMENTS

Contributed by: David P Flynn and Shengkai Xu, Phillips Lytle LLP

ment all diligence and compliance details and fulfil
continuing obligations in transactions involving con-
taminated properties.

Climate Change Superfund Act

On 26 December 2024, Governor Hochul signed the
Climate Change Superfund Act into law, and on 28
February 2025, the law was codified into a new Article
76 of the ECL. NYSDEC is charged with promulgating
regulations to implement the statutes before 26 June
2026.

ECL Section 76-0103 establishes a Climate Change
Adaptation Cost Recovery Program, seeking to recov-
er USD75 billion from fossil fuel businesses whose
covered emissions exceed one billion tons that
are attributable to extraction and refining activities
between 2000 and 2024. NYSDEC is charged to iden-
tify responsible parties based on strict liability stand-
ards and serve notice of cost recovery demand, no
later than 30 June 2028, to seek compensatory pay-
ments that are proportionate to a party’s greenhouse
gas emissions that exceed the statutory threshold.

ECL Section 76-0103 (2)(g) mandates that at least
40% of the expenditure from the cost recovery pro-
gramme are to be spent on Climate Change Adaptive
Infrastructure Projects and at least 35% of the overall
expenditure use dedicated to benefit disadvantaged
communities. Climate Change Adaptive Infrastruc-
ture Projects include, among others, coastal wetlands
restoration projects, upgrades to storm water drain-
age systems, defensive upgrades to roads, bridges,
subways and transit systems, relocation and retrofit-
ting wastewater treatment plants that are vulnerable
to flooding, installation of energy-efficient cooling
systems, response programmes to extreme weather
events, and preventive health care programmes and
medical care to treat illness and injuries caused by
climate change.

Freshwater wetlands regulations

In July 2024, NYSDEC officially released its proposed
regulations to implement the 2022 amendments to
the Freshwater Wetlands Act, codified in ECL Article
24. The regulations arrived as two of the major 2022
amendments took effect on 1 January 2025. First,
NYSDEC's regulatory authority is no longer limited to
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the wetlands mapped on the Department’s freshwa-
ter wetlands maps, which have historically put land-
owners on notice that state-regulated wetlands are
located on their property. Second, NYSDEC now has
regulatory authority over wetlands of any size that
meet one of 11 new criteria for “wetlands of unusual
importance”. The third major amendment will see
the threshold size of NYSDEC-regulated wetlands
decrease from 12.4 acres to 7.4 acres and will take
effect on 1 January 2028.

Extending NYSDEC'’s jurisdiction to unmapped wet-
lands created a rebuttable presumption that any area
meeting the ECL’s definition of freshwater wetland
is covered by the law and subject to its permitting
requirements. As a result, the state’s programme
resembles the federal wetlands programme adminis-
tered by the US Army Corps of Engineers; most land-
owners now have to obtain a wetlands delineation and
request a jurisdictional determination (JD) from NYS-
DEC. Upon request, the Department will have 90 days
to provide a JD, barring weather and ground condi-
tions. However, in a change from an earlier draft of the
regulations, if NYSDEC fails to provide a JD within 90
days plus an additional ten days following notice of its
failure, then the Department must waive its jurisdiction
over the parcel’s wetlands for five years.

Unlike at the federal level, where any size wetland
can be regulated, wetlands generally have to be at
least 12.4 acres to come under NYSDEC's jurisdiction.
However, the 2022 amendments introduced 11 new
criteria by which a wetland will be regulated regard-
less of its size. These include wetlands:

* located in a watershed that has experienced
significant flooding in the past, or is expected to
experience significant flooding in the future from
severe storm events related to climate change;

* located in or partially within an urban area, as
defined by the United States Census Bureau;

« containing a plant species occurring in fewer than
35 sites statewide or having fewer than 5,000 indi-
viduals statewide;

+ containing a habitat for an essential behaviour of
an endangered or threatened species, or a species
of special concern or listed as a species of great-
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est conservation need in New York’s wildlife action
plan;

- classified as a Class | wetland;

« previously classified and mapped by the Depart-
ment as a wetland of unusual local importance;

« that are vernal pools known to be productive for
amphibian breeding;

* located in a Federal Emergency Management
Agency (FEMA)-designated floodway;

« previously mapped by NYSDEC as a wetland on or
before 31 December 2024;

« with wetland functions and values that are of local
or regional significance; and

« that have been determined by the NYSDEC Com-
missioner to be of significant importance to pro-
tecting the state’s water quality.

Of these, the urban area criteria will likely have the
most significant impact. Census-defined urban areas
are expansive and, particularly in Western, Central,
and Upstate New York, can include areas that out-
wardly appear suburban or even rural. The urban
area criteria could also bring under NYSDEC jurisdic-
tion small “accidental wetlands” that materialise on
undeveloped parcels due to poor stormwater man-
agement. Even more suburban wetlands will become
jurisdictional under NYSDEC's proposed criteria for
watersheds that have or are expected to experience
significant flooding.

Grandfathering

A key component of the proposed regulations are
grandfathering provisions for projects that are already
in the planning or permitting stages. If a project
received a freshwater wetlands permit from NYSDEC
prior to 1 January 2025, then the project can proceed
under its existing JD and many of the new regulations
will not apply.
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Additionally, certain projects that do not require a
freshwater wetlands permit under the existing regula-
tions can delay the application of the new regulations.
This includes:

* projects in which the lead agency accepts a Final
Environmental Impact Statement pursuant to the
State Environmental Quality Review Act (SEQRA)
prior to 1 January 2025;

* Type | actions that receive a negative declaration
pursuant to SEQRA prior to 1 January 2025; and

« projects that receive written site plan approval from
a local government.

Depending on whether these projects are considered
“major” or “minor” under existing NYSDEC regula-
tions, the proposed wetlands regulations will not
affect the project parcel for two to three years.

The Sackett effect

The freshwater wetlands regulations significantly
expand the number of state-regulated wetlands just
as the number of federally regulated wetlands seem-
ingly shrank in the wake of the United States Supreme
Court’s decision in Sackett v Environmental Protection
Agency, 598 U.S. 651 (2023). In Sackett, the Supreme
Court eliminated the broader of two tests used to
determine federal jurisdiction over wetlands pursuant
to the Clean Water Act. The EPA and United States
Army Corps of Engineers subsequently amended the
regulatory definition of “waters of the United States”.
Whatever reprieve Sackett may have offered to land-
owners and developers at the federal level might now
be offset by these new state regulations, under which
vast acres of wetlands that were previously unregu-
lated by the state will now be subject to permitting
requirements.



CHAMBERS GLOBAL PRACTICE GUIDES

Chambers Global Practice Guides bring you up-to-date, expert legal
commentary on the main practice areas from around the globe. Focusing on
the practical legal issues affecting businesses, the guides enable readers
to compare legislation and procedure and read trend forecasts from legal
experts from across key jurisdictions.

To find out more information about how we select contributors,
email Rob.Thomson@chambers.com





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


