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Federal Government Mandates That Federal Contractor
Employees Be Vaccinated Against COVID-19

The Safer Federal Workforce Task Force (“Task Force”), led
by the White House COVID-19 Response Team, issued
guidance on Friday, September 24, 2021 (“Guidance”),
mandating that employees of covered federal contractors be
fully vaccinated against COVID-19 by December 8, 2021
(subject to medical and religious exemptions), and requiring
federal contractors to implement masking and physical
distancing requirements. The Guidance was required under
Executive Order 14042 (“EO”), which was signed by
President Biden on September 9 and directed the Task Force
to issue COVID-19 safety protocols for federal contractors.

WHICH FEDERAL CONTRACTORS MUST COMPLY
WITH THE MANDATE?

The vaccination mandate does not apply to current contracts,
but will apply only to covered federal contractors and
subcontractors who:

®  Enter into a federal contract or contract-like instrument
on or after November 14, 2021, which contains a clause
requiring compliance with the mandate; or

®  Have an existing contract for which an option to extend
is exercised on or after October 15, 2021, which modifies
the contract to include the clause requiring compliance
with the mandate.

The vaccine mandate covers contracts and contract-like
instruments for:

®  Services, construction or a leasehold interest in real
property;

® Services covered by the Service Contract Labor Standards;

®  Concessions; and

® Those in connection with federal property or lands and
related to offering services for federal employees, their

dependents or the general public.

Prior results do not guarantee a future or similar outcome. The foregoing is for informational and advertising purposes only. The information provided is not
legal advice for any specific matter and does not create an attorney-client relationship. The recipient of this publication cannot rely on its contents. If legal advice
is required for any specific matter, please consult with qualified legal counsel. We would be pleased to assist you.

The vaccine mandate does not cover:

B Grants;

= Contracts or contract-like instruments with Indian
Tribes;

" Subcontracts solely for the provision of products;

" Contracts and subcontracts equal to or below the
simplified acquisition threshold ($250,000); and

" Employees who perform work outside of the U.S. or its
outlying areas, as those terms are defined in section 2.101

of the Federal Acquisition Regulation.
REQUIRED SAFETY PROTOCOLS

The Guidance requires federal contractors and subcontractors
with a covered contract to follow these three safety protocols:

1. Ensure that all covered contractor employees are
fully vaccinated against COVID-19 no later than
December 8, 2021, unless the employee is legally
entitled to an accommodation because of medical or
religious reasons. (After that date, all covered contractor
employees must be fully vaccinated by the first day of
the period of performance on a newly awarded covered
contract, and by the first day of the period of
performance on an exercised option or extended or
renewed contract when the requirement clause has been
incorporated into the covered contract);

2. Ensure that all individuals, including covered contractor
employees and visitors, comply with published CDC
guidance for masking and physical distancing at a
covered contractor workplace, and with the specific
masking and physical distancing protocols contained in
the Guidance as applicable, subject to accommodation
for medical and religious reasons; and
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3. Designate a person or persons to coordinate the
implementation of, and compliance with, the Guidance
and the workplace safety protocols contained within it.

Unlike the forthcoming vaccination requirement to be
issued by the Occupational Safety and Health
Administration (OSHA), the EO and Guidance do not

provide for periodic testing as an alternative to vaccination.

A person is considered fully vaccinated if at least two weeks
have passed since they received the second dose in a two-
dose vaccine series or since they received a single-dose

vaccine.

HOW WILL THE FEDERAL GOVERNMENT
INCORPORATE THE MANDATE IN CONTRACTS?

The application of the Guidance to government contracts
will be phased in by contracting federal agencies as follows:

®  Contracts awarded prior to October 15, 2021, where
performance is ongoing - the requirements must be
incorporated at the point at which an option is exercised
or an extension is made.

®  New contracts - the requirements must be incorporated
into contracts awarded on or after November 14, 2021.
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Between October 15 and November 14, agencies must
include the clause in the solicitation and are encouraged
to include the clause in contracts awarded during this
time period but are not required to do so unless the
solicitation for such contract was issued on or after

October 15.

The Guidance also contains a Frequently Asked Questions
(FAQ)s) section that answers many questions about its
implementation that government contractors will likely find
helpful. Notably, the FAQs state that a government
contractor covered by both the Guidance and a workplace
safety standard issued by OSHA must nonetheless comply

with the requirements of the Guidance.

Federal contractors should review the EO and Guidance and
consult with their labor and employment counsel to ensure
that they will be ready to comply with the vaccination
mandate.

Additional Assistance

For further assistance, please contact any of the attorneys
on our Labor ¢ Employment Practice Team or the

Phillips Lytle attorney with whom you have a relationship. m

Albany Omni Plaza 30 South Pearl Street Albany, NY 12207-1537 (518) 472-1224

Buffalo One Canalside 125 Main Street Buffalo, NY 14203-2887 (716) 847-8400

Chautauqua 201 West Third Street Suite 205 Jamestown, NY 14701-4907 (716) 664-3906

Garden City 1205 Franklin Avenue Plaza Suite 390 Garden City, NY 11530-1629 (516) 742-5201

New York City 340 Madison Ave 17th Floor New York, NY 10173-1922 (212) 759-4888

Rochester 28 East Main Street Suite 1400 Rochester, NY 14614-1935 (585) 238-2000

Washington, DC 1101 Pennsylvania Avenue NW Suite 300 Washington, DC 20004-2514 (202) 617-2700

Canada The Communitech Hub 151 Charles Street West Suite 100 The Tannery Kitchener, Ontario N2G 1H6 Canada (519) 570-4800
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