!$ &

"

;Cmbঞ;]Ѵo0-ѴѴ-]b7;vo@;ubm]
1olr-u-ঞ;-m-Ѵvbv=uol|orŊu-mh;7Ѵ-;uv

US Regional
Real Estate
New York
7-l")-Ѵ|;uvķ;mm;|_!uv|-Ѵķ
;ѴѴ -uhv-m7bl0;uѴ!-vom
_bѴѴbrv|Ѵ;

ru-1ঞ1;]b7;vĺ1_-l0;uvĺ1ol

2021

NEW YORK
Law and Practice

VERMONT

NEW
YORK

Contributed by:
Adam S Walters, Kenneth R Crystal, Kelly E Marks and Kimberly R Nason
Phillips Lytle LLP see p.25

PENNSYLVANIA

NEW
HAMPSHIRE

CONNECTICUT
New York

NEW JERSEY

CONTENTS
1. General
1.1 Main Substantive Skills

p.3

 6XERUGLQDWLQJ([LVWLQJ'HEWWR1HZO\
&UHDWHG'HEW

 0RVW6LJQLıFDQW7UHQGV

S

 /HQGHUŖV/LDELOLW\XQGHU(QYLURQPHQWDO/DZV S

 ,PSDFWRI1HZ867D[/DZ&KDQJHV

S

 (ĳHFWVRI%RUURZHU%HFRPLQJ,QVROYHQW

S

7D[HVRQ0H]]DQLQH/RDQV

S

2. Sale and Purchase
 2ZQHUVKLS6WUXFWXUHV
 ,PSRUWDQW-XULVGLFWLRQDO5HTXLUHPHQWV

p.3

p.5
S
S

 (ĳHFWLQJ/DZIXODQG3URSHU7UDQVIHURI7LWOH S
 5HDO(VWDWH'XH'LOLJHQFH

S

 7\SLFDO5HSUHVHQWDWLRQVDQG:DUUDQWLHV
IRU3XUFKDVHDQG6DOH$JUHHPHQWV

S

 ,PSRUWDQW$UHDVRI/DZIRU)RUHLJQ,QYHVWRUVS
 6RLO3ROOXWLRQDQG(QYLURQPHQWDO
&RQWDPLQDWLRQ

S

 3HUPLWWHG8VHVRI5HDO(VWDWHXQGHU
=RQLQJDQG3ODQQLQJ/DZ

S

 &RQGHPQDWLRQ([SURSULDWLRQRU
&RPSXOVRU\3XUFKDVH

S

7D[HV$SSOLFDEOHWRD7UDQVDFWLRQ

S

5XOHVDQG5HJXODWLRQV$SSOLFDEOHWR
)RUHLJQ,QYHVWRUV

3. Real Estate Finance

p.12

 /HJLVODWLYHDQG*RYHUQPHQWDO&RQWUROV
$SSOLFDEOHWR'HVLJQ$SSHDUDQFHDQG
0HWKRGRI&RQVWUXFWLRQ

S

 5HJXODWRU\$XWKRULWLHV

S

 2EWDLQLQJ(QWLWOHPHQWVWR'HYHORSD1HZ
3URMHFW
S
 5LJKWRI$SSHDODJDLQVWDQ$XWKRULW\ŖV
'HFLVLRQ

S

 $JUHHPHQWVZLWK/RFDORU*RYHUQPHQWDO
$XWKRULWLHV

S

 (QIRUFHPHQWRI5HVWULFWLRQVRQ
'HYHORSPHQWDQG'HVLJQDWHG8VH

S

5. Investment Vehicles

p.13

S

 7\SHVRI(QWLWLHV$YDLODEOHWR,QYHVWRUVWR
+ROG5HDO(VWDWH$VVHWV
S

p.9

 0DLQ)HDWXUHVRIWKH&RQVWLWXWLRQRI(DFK
7\SHRI(QWLW\
S

 )LQDQFLQJ$FTXLVLWLRQVRI&RPPHUFLDO
5HDO(VWDWH

S

 7\SLFDO6HFXULW\&UHDWHGE\&RPPHUFLDO
,QYHVWRUV

S

 5HJXODWLRQVRU5HTXLUHPHQWV$ĳHFWLQJ
)RUHLJQ/HQGHUV

4. Planning and Zoning

S

S

 7D[%HQHıWVDQG&RVWV

S

 $SSOLFDEOH*RYHUQDQFH5HTXLUHPHQWV

S

6. Commercial Leases

p.16

 7\SHVRI$UUDQJHPHQWV$OORZLQJWKH8VH
RI5HDO(VWDWHIRUD/LPLWHG3HULRGRI7LPH S

 7D[HVRU)HHV5HODWLQJWRWKH*UDQWLQJRI
(QIRUFHPHQWRI6HFXULW\
S

 7\SHVRI&RPPHUFLDO/HDVHV

S

 5HJXODWLRQRI5HQWVRU/HDVH7HUPV

S

 /HJDO5HTXLUHPHQWVEHIRUHDQ(QWLW\&DQ
*LYH9DOLG6HFXULW\
S

 7\SLFDO7HUPVRID/HDVH

S

 5HQW9DULDWLRQ

S

 'HWHUPLQDWLRQRI&KDQJHVLQ5HQW

S

 )RUPDOLWLHV:KHQD%RUURZHU,VLQ'HIDXOW S

2

NEW YORK CONTENTS
 3D\PHQWRI9$7

S

p.20

 &RVWV3D\DEOHE\7HQDQWDWWKH6WDUWRID
/HDVH
S

 &RPPRQ6WUXFWXUHV8VHGWR3ULFH
&RQVWUXFWLRQ3URMHFWV

S

 3D\PHQWIRU0DLQWHQDQFHDQG5HSDLU

 $VVLJQLQJ5HVSRQVLELOLW\IRUWKH'HVLJQ
DQG&RQVWUXFWLRQRID3URMHFW

S

 0DQDJHPHQWRI&RQVWUXFWLRQ5LVN

S

 0DQDJHPHQWRI6FKHGXOH5HODWHG5LVN

S

3D\PHQWIRU6HUYLFHV8WLOLWLHVDQG
7HOHFRPPXQLFDWLRQV

S
S

,QVXULQJ5HDO(VWDWH7KDW,VWKH6XEMHFWRI
D/HDVH
S

3

7. Construction

5HVWULFWLRQVRQWKH8VHRI5HDO(VWDWH

S

 $GGLWLRQDO)RUPVRI6HFXULW\WR*XDUDQWHH
D&RQWUDFWRUŖV3HUIRUPDQFH
S

7HQDQWŖV$ELOLW\WR$OWHURU,PSURYH5HDO
Estate

p.18

 /LHQVRU(QFXPEUDQFHVLQWKH(YHQWRI
1RQSD\PHQW

6SHFLıF5HJXODWLRQV

S

 5HTXLUHPHQWVEHIRUH8VHRU,QKDELWDWLRQ S

(ĳHFWRI7HQDQWŖV,QVROYHQF\

S

)RUPVRI6HFXULW\WR3URWHFWDJDLQVW
7HQDQWŖV)DLOXUHWR0HHW2EOLJDWLRQV

S

8. Tax

S

p.21

 6DOHRU3XUFKDVHRI&RUSRUDWH5HDO(VWDWH S
 0LWLJDWLRQRI7D[/LDELOLW\

S

S

 0XQLFLSDO7D[HV

S

5LJKWWR7HUPLQDWH/HDVH

S

)RUFHG(YLFWLRQ

S

 ,QFRPH7D[:LWKKROGLQJIRU)RUHLJQ
,QYHVWRUV

S

7HUPLQDWLRQE\7KLUG3DUW\

S

 7D[%HQHıWV

S

 .H\&KDQJHVLQ)HGHUDO7D[5HIRUP

S

5LJKWWR2FFXS\DIWHU7HUPLQDWLRQRU
([SLUDWLRQRI/HDVH

/$:$1'35$&7,&( NEW YORK
Contributed by: Adam S Walters, Kenneth R Crystal, Kelly E Marks and Kimberly R Nason, Phillips Lytle LLP

1. GENERAL
1.1 Main Substantive Skills
Real estate law encompasses a broad range of
skills and practice areas. To adequately represent a client, a real estate attorney must understand the nature of the client’s business and the
client’s willingness to take risks.
A real estate practice must understand the
myriad of potential issues that may arise for a
NP]LUWYVQLJ[[`WPJHSS`^P[OPU[H_ÄUHUJLJVYporate, securities, environmental, energy and
land use, bankruptcy, government relations,
insurance and construction, among others) and
have access to the breadth and expertise necLZZHY`[VLɈLJ[P]LS`YLWYLZLU[JSPLU[ZVUHSSYLSevant issues. To that end, most matters require
H[LHTHWWYVHJO^P[OSH^`LYZ[OH[OH]LKPɈLYing expertise. In addition, practitioners must be
resourceful and have the ability to communicate
HUKULNV[PH[LLɈLJ[P]LS`*\YYLU[[YLUKZ[`WPJHSS`
do not impact the skills required to practice real
estate law; however, one must remain aware of
[OLTPUVYKLY[VLɈLJ[P]LS`HZZPZ[JSPLU[ZPUJSVZing their deals.

 4VZ[:PNUPÄJHU[;YLUKZ
COVID-19 and impacts to the real estate market
were the dominant trend in real estate in the past
year. Hotel and hospitality properties have been
the hardest hit, followed by retail, and many
are unlikely to reopen. In the general commerJPHS VɉJL ZWHJL ZLJ[VY [OL SVUN[LYT THYRL[
impacts of the pandemic remain unclear given
the increase in businesses utilizing the “workfrom-home” model, but for now remains stable.
The Upstate New York residential market has
remained steady, while many NY Metro suburIHUHYLHZZH^ZPNUPÄJHU[PUJYLHZLZPUWYVWLY[`
values as people left the tight urban centers of
5L^@VYR*P[`*VTIPUPUN[OLLɈLJ[ZVMYLTV[L
work access, the ability to save money by living

M\Y[OLYMYVTVɉJLZHUK[OLKLZPYL[VZHMLS`KPZtance during the spread of COVID-19, Manhattan experienced a decrease in sales activity and
median prices.
As the economy starts to show signs of emerging from the pandemic, hospitality and hotel
development remains almost entirely dormant,
while momentum in the development of the
commercial and multi-family sector is beginning
to resume now that developers are eyeing an
end to the level of caution observed in the last
year. In fact, one clear trend that has emerged
is the conversion of properties from hotels to
TP_LK\ZL T\S[PMHTPS` HUK JVTTLYJPHS VɉJL
space, and New York City is currently contemplating changes to the zoning laws for certain
classes of hotels to facilitate such conversion.
Long term, there is likely to be an even greater
increase in projected urban core multi-family projects, as well as development projects involved
in New York State’s anticipated legalization of
sportsbooks and other gambling centers. Also
seen is an uptick in transactional activity due to
the pent-up demand as COVID-19 restrictions
ease, but it is too soon to determine whether
[OPZYLÅLJ[ZH[YLUK

 0TWHJ[VM5L^<:;H_3H^*OHUNLZ
The Tax Cuts and Jobs Act (TCJA), enacted on
December 22, 2017, included a number of benLÄ[Z [V [OL YLHS LZ[H[L PUK\Z[Y` )LJH\ZL TVZ[
real estate is held through limited liability companies (LLCs) treated as partnerships for US federal income tax purposes, the owners of those
JVTWHUPLZ ZOV\SK IL HISL [V ILULÄ[ MYVT [OL
 WHZZ[OYV\NOKLK\J[PVUVUX\HSPÄLKI\ZPness income generated by the companies.
While the federal historic rehabilitation tax credit
underwent some changes, it remains in place as
an incentive for real estate developers to rehabilitate historic structures. The TCJA limited the
4
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deductibility of interest expense for many businesses; however, real estate businesses can
elect out of the interest deduction limitations.
The TCJA denied the deductibility of excess
business losses for non-corporate taxpayers
for tax years beginning after December 31, 2020
and before January 1, 2026.

\[LK PU[V H 8\HSPÄLK 6WWVY[\UP[` -\UK 86-
which is an entity organized for the purpose of
investment in certain types of property located
in QOZs. QOZs are low-income communities
PKLU[PÄLKI`JLUZ\Z[YHJ[Z[OH[OH]LILLUKLZignated for the purpose of receiving investment
pursuant to the QOZ program.

The CARES Act
As a result of the enactment of the Coronavirus
Aid, Relief, and Economic Stability (CARES) Act
on March 27, 2020, the limitation on the amount
of deductible interest expense has been temporarily increased.

Taxpayers who contribute these gains to a QOF
TH` IL HISL [V VI[HPU ]HYPV\Z [H_ ILULÄ[Z
including deferral of recognition of capital gain
until December 31, 2026.

The CARES Act also made changes, some of
which are temporary, to provisions regarding
the deductibility of net operating losses and
that may allow some taxpayers to increase the
amount of deductible losses they take in 2020,
as well as in prior tax years. The CARES Act, as
amended by the American Rescue Plan Act of
2021, extended the time the denial of deductions of excess business losses to tax years
beginning before January 1, 2027.

The QOZ program provides a new source of
capital to develop real estate projects located in
QOZs. QOZ real estate projects typically require
a multidisciplinary approach from the legal team,
ranging from formation of QOFs to structuring
the purchase of real property located in a QOZ
in a manner that is compliant with applicable
Internal Revenue Code and Treasury Regulation
provisions.

Due to COVID-19, the Internal Revenue Service
(IRS) has issued a series of notices and other
guidance to delay and extend certain deadlines
Lastly, the CARES Act made changes to the and other requirements associated with the QOZ
KLWYLJPH[PVUY\SLZPUJS\KPUNJSHZZPM`PUNX\HSPÄLK program. These changes are intended to accomimprovement property as 15-year property (or modate taxpayers that are currently participating
20-year property under the alternative deprecia- or considering participation in the program.
[PVUZ`Z[LT(+:LɈLJ[P]LHZVM+LJLTILY
(ZHYLZ\S[VM[OLZLHTLUKTLU[ZX\HSPÄLK In April 2021, in connection with the passage
improvement property (not depreciated under VM [OL 5L^ @VYR :[H[L ÄZJHS I\KNL[ [OL 5L^
ADS) is now eligible for 100% bonus deprecia- York State Legislature enacted legislation which
tion if it was placed in service after September decouples New York in certain respects from the
MLKLYHSPUJVTL[H_ILULÄ[ZH]HPSHISL\UKLY[OL
27, 2017 and before January 1, 2023.
Opportunity Zones program. As a result, for taxable years beginning on or after January 1, 2021,
4XDOLðHG2SSRUWXQLW\=RQH3URJUDP
;OL;*1(HSZVJYLH[LK[OL8\HSPÄLK6WWVY[\UP[` any original gain deferred for federal income tax
Zone (QOZ) program, which is designed to spur purposes under the Opportunity Zones program
investment in low-income communities. Under will be added back to a taxpayer’s income for
this program, taxpayers that sell or exchange purposes of determining a taxpayer’s New York
JHWP[HS HZZL[Z JHU VI[HPU JLY[HPU [H_ ILULÄ[Z income tax obligations.
if the gain from those transactions is contrib5
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:(3,(5+7<9*/(:,
 6^ULYZOPW:[Y\J[\YLZ

 ,ɈLJ[PUN3H^M\SHUK7YVWLY
;YHUZMLYVM;P[SL

;YHUZMLYVM[P[SLPZLɈLJ[\H[LKI`[OLKLSP]LY`HUK
The most prevalent forms of ownership are indi- acceptance of a deed, in recordable form, to the
vidual ownership and joint ownership through subject real property. To be in recordable form, a
legal entities, such as limited liability companies, deed must be signed, acknowledged and conlimited partnerships, corporations or trusts. Cur- tain an adequate description of the property.
rently, these legal entities remain the primary While delivery and acceptance of a deed is sufowners of commercial real estate, especially ÄJPLU[[V[YHUZMLY[P[SL[VYLHSWYVWLY[`[OLKLLK
limited liability companies due to their favora- T\Z[ILYLJVYKLKPU[OLJV\U[`JSLYR»ZVɉJLHUK
ISL[H_[YLH[TLU[HUKÅL_PIPSP[`PUZ[Y\J[\YPUN[OL the applicable taxes and fees paid to perfect the
company. Typically, investors in commercial real transfer.
estate take title through an entity, or series of
entities, owned and controlled by the individual ;OPZ ÄUHS Z[LW PZ PTWVY[HU[ ILJH\ZL 5L^ @VYR
investors.
State is a “race-notice” jurisdiction. This means
a party can simultaneously issue two deeds to
Residential real estate owned by more than one two separate parties for the same real property.
person may take title as tenants-in-common, The person who wins the “race” to the applijoint tenancy with the right of survivorship or JHISL JV\U[` JSLYR»Z VɉJL HUK OHZ [OLPY KLLK
tenancy by the entirety for married couples.
YLJVYKLKÄYZ[^PSSIL[OLV^ULYVM[OLYLHSWYVWerty, provided that the party had no knowledge
of the other deed.
 0TWVY[HU[1\YPZKPJ[PVUHS

9LX\PYLTLU[Z

Generally, parties are able to buy and sell real
estate without complying with any jurisdictional
requirements. Only certain types of parties or
real property are subjected to State or local regulation, ie, certain charitable corporations must
obtain the permission of the Supreme Court of
the State of New York or the New York State
Attorney General before transferring real property.

 9LHS,Z[H[L+\L+PSPNLUJL

Depending on the complexity of the acquisition,
purchasers of real estate typically engage third
parties such as attorneys, institutional lenders,
real estate brokers and appraisers, engineers,
surveyors, architects, general contractors, title
insurance/search companies, accountants,
insurance agents, environmental consultants,
zoning research companies, representatives
from local municipalities and other third parties.
Similarly, a party seeking to purchase a residen- Sophisticated purchasers often communicate
tial home that is in default on a mortgage loan directly with the above-referenced third parties.
must comply with the New York State Home Contracts for the purchase and sale of real propEquity Theft Prevention Act. Properties that are LY[` [`WPJHSS` WYV]PKL [OL W\YJOHZLY H ZWLJPÄJ
Z\ɈLYPUNMYVTLU]PYVUTLU[HSJVU[HTPUH[PVUTH` time period in which to conduct all real estate
require the selling party to notify the New York due diligence.
State Department of Environmental Conservation or subsequent parties in title of the exist- Purchasers engage attorneys to coordinate with
ence of the contamination or any restrictions and review the work of the above-referenced
third parties. Attorneys are also responsible for
placed upon the real property.
examining abstracts of title, instrument surveys
6
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and other title documents to ensure the purchaser is receiving good and marketable title to
the property.
Although purchasers are responsible for conducting due diligence and choosing to proceed
with the real estate transaction, sophisticated
purchasers are increasingly relying on the opinions and expertise of third parties to determine
whether various aspects of the real estate are
satisfactory for its end use.

 ;`WPJHS9LWYLZLU[H[PVUZHUK
>HYYHU[PLZMVY7\YJOHZLHUK:HSL
(NYLLTLU[Z
While representations and warranties in a purchase and sale contract can vary greatly, in commercial transactions, the following representations and warranties are common:
authority and capacity to execute the agreement and to perform the obligations under
the agreement;
no pending or threatened lawsuits against the
parties or the subject real property;
no pending or threatened eminent domain or
condemnation proceedings against the real
property;
no pending or threatened changes in the
assessed valuation or tax rate applicable to
the real property;
no pending or threatened changes in the zonPUNJSHZZPÄJH[PVUVM[OLYLHSWYVWLY[`"
no known environmental defects with the real
property or any actions being taken by any
agency with respect to the environmental
condition of the real property; and
the existence and good standing of all perTP[ZHUKJLY[PÄJH[LZULJLZZHY`MVYSLNHS\ZL
or occupancy of the real property.
In commercial transactions, there are generally
no representations or warranties provided for
under State or local law. This is not true of resi7

dential transactions. For instance, with respect
to newly built homes, each sale is subject to
certain warranties regarding the quality of construction under the Housing Merchant Implied
Warranty.
For pre-built homes, sellers are required to make
certain disclosures with respect to the condition
of the real property in a Property Condition Disclosure Statement. These forms require the owner to represent certain facts, including general
historical, environmental, mechanical and structural information with respect to the property.
5HPHGLHVDQG3URWHFWLRQV
The remedies against a seller who breaches a
YLWYLZLU[H[PVUHYL[`WPJHSS`KLÄULKPU[OLJVUtract, including termination of the purchase
HNYLLTLU[ ZWLJPÄJ WLYMVYTHUJL HUK SLZZ
often, monetary damages for out-of-pocket
costs incurred by purchasers owed to attorneys
and third parties engaged to assist with purchasers’ due diligence. However, sellers typically limit
their liability for representations and warranties
by negotiating into the contract a “sunset provision” on the survival of the representations and
warranties.
The statutory protections that exist in residential transactions also include remedy provisions,
such as payment for actual damages if covered
by warranty or if the misrepresentations prevented the purchaser from learning the truth before
purchasing the real property.

 0TWVY[HU[(YLHZVM3H^MVY-VYLPNU
0U]LZ[VYZ
The most important areas of law for a foreign
investor include:
tax considerations;
collateral regulatory burdens; and
Committee on Foreign Investment in the
United States (CFIUS or “Committee”) review.

/$:$1'35$&7,&( NEW YORK
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Tax
At the federal level, the US does not tax or
impose a fee on the mere acquisition or ownership of US real property. Income derived from
business conducted on or through the property
will generally be subject to the ordinary income
tax rates. Passive income, such as rents, paid
to a foreign individual or partnership is generally subject to a 30% withholding tax; however,
[OPZ PZ VM[LU TVKPÄLK I` [H_ [YLH[PLZ [OH[ TH`
be in force between the USA and the country
of the investor, or an election that allows rents
to be taxed at ordinary income tax rates. In the
event of a sale or disposition of the property,
foreign investors who are not engaged in a trade
or business in the USA will be subject to a 15%
withholding tax on the purchase price under the
Foreign Investment in Real Property Tax Act.
Nonresident individuals, trusts and estates are
generally required to pay the estimated New
York State income tax on the sale of real property located in the State.
&ROODWHUDO5HJXODWRU\%XUGHQ
Depending on what kind of businesses an investor may own or manage, and where those enterprises operate, the acquisition of a US property
may render an investor – and its other businesses
– a “US person” subject to compliance with US
business regulations, various sanctions regimes
and other regulatory regimes, which could draTH[PJHSS` HɈLJ[ OV^ P[Z V[OLY I\ZPULZZLZ JHU
operate and increase their “regulatory risk”.
The US Securities and Exchange Commission
and Department of Justice have regularly found
seemingly slight and tenuous connections with
[OL<:(Z\ɉJPLU[[VLZ[HISPZOQ\YPZKPJ[PVUV]LY
large and diverse enterprises. Even a passive
investor will be subject to any local or federal
environmental regulations attached to the property or its use.

CFIUS
Historically, while foreign investors seeking a
controlling interest in US real estate technically
have been liable to scrutiny by CFIUS, generally
that scrutiny has been lightly exercised.
However, recent regulations now subject even
non-controlling foreign investments in certain
types of real estate to CFIUS review, if the investTLU[ JVU]L`Z ZWLJPÄLK Z[HUKHYK YPNO[Z HUK
falls within the list of descriptions set out in the
regulations. These descriptions largely relate to
proximities (some as far as 100 miles) to certain
military, national security, or “joint-use” facilities
and infrastructure.
In view of the substantial penalties, prudent
investors will consult with counsel regarding
WVZZPISLL_WVZ\YLHUKÄSPUNVISPNH[PVUZ

 :VPS7VSS\[PVUHUK,U]PYVUTLU[HS
Contamination
As an owner or operator of a real estate asset,
the buyer could be held strictly, jointly and severally liable for pre-existing soil pollution or environmental contamination pursuant to State and
federal laws. Therefore, typical allocations of
environmental risk in purchase and sale agreements are tailored to the intent of the parties,
the site conditions and the presence of contaminants of concern.
Under the federal Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA), current owners and operators of a
property are strictly liable for all response and
remediation costs regarding hazardous wastes
and substances that were released on a property, unless a statutory defense is established.
These include acts of God or war, acts of third
parties, and landowner liability protections, such
HZ [OL PUUVJLU[ SHUKV^ULY KLMLUZL IVUH ÄKL
prospective purchaser defense and contiguous
property owner defense.
8
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If the buyer expends money to clean up the contamination caused by others, there are contribution claims available under State and federal
laws.

 7LYTP[[LK<ZLZVM9LHS,Z[H[L
\UKLYAVUPUNHUK7SHUUPUN3H^

of the property) to the former owner for the property that was acquired through condemnation.

 ;H_LZ(WWSPJHISL[VH;YHUZHJ[PVU
For the transfer of real estate, a transfer tax is
due to the New York State Department of Taxation and Finance, and is paid to the applicable county clerk upon recordation of a deed.
In order to record a deed, a transfer tax return
(form TP-584) must also be presented to the
county clerk. The State transfer tax is USD4 for
every USD1,000 of consideration paid or the fair
market value of the real property. Local municipalities may also impose a separate transfer tax,
which varies by county.

A buyer can ascertain the permitted uses of a
parcel of real estate by undertaking an analysis
of the applicable zoning map and code to identify the zoning district of the parcel in question
and the uses permitted by right in that district,
as well as the uses permitted upon issuance of
a special use permit. In addition, a buyer should
review the applicable zoning code to determine
the associated bulk requirements. Further background is often available in a municipality’s land ;YHUZMLY[H_HUK[OLJVZ[VMÄSPUNHMVYT;7
use/comprehensive plan. See (NYLLTLU[Z are customarily seller expenses. Additionally, the
“Mansion Tax” – imposed on the conveyance of
^P[O3VJHSVY.V]LYUTLU[HS(\[OVYP[PLZ.
residential real property where the consideration
is USD1 million or more – has a tax rate of 1%
  *VUKLTUH[PVU,_WYVWYPH[PVUVY
of the consideration paid, customarily paid by
*VTW\SZVY`7\YJOHZL
Governmental taking through eminent domain the purchaser.
or condemnation is a possible risk in this jurisdiction. While there is only a slight risk that a New York Tax Law was recently amended to
governmental taking will occur, it appears more provide that when the purchaser fails to pay the
prevalent along rights-of-way to accommodate tax, the seller is required to pay. When the seller
roadway-widening projects or the installation of is required to pay the additional tax because
public utilities.
the purchaser failed to pay, the additional tax
becomes the joint and several liability of the
The governmental taking process in New York seller and the purchaser.
:[H[LPZJVKPÄLKPU[OL5L^@VYR,TPULU[+VTHPU
Procedure Law, and allows for condemnation by A transaction of shares in a property-owning
[OLÄSPUNVMHUHWWYVWYPH[LTHW^P[O[OLHWWSP- company also triggers a transfer tax obligation
cable county clerk (at which time the property if the grantee, or a group of grantees acting in
set forth in the map vests in the governmental concert, acquires a controlling interest (50% or
HNLUJ`VYÄSPUNVMWL[P[PVU[VJVUKLTU^OPJO greater) from one or more grantors. Section 1402
ZLLRZHUVYKLYHSSV^PUN[OLÄSPUNVMHUHJX\PZP- of the New York Tax Law regulations provide a
tion map. The title vests in the condemning party safe harbor for acquisitions of a controlling inter\WVU[OLÄSPUNVM[OLHJX\PZP[PVUTHW
est completed outside of a three-year period.
The transfer tax is calculated by utilizing the
The condemning party is required to pay just consideration paid for the shares or the granJVTWLUZH[PVUKLÄULKHZ[OLMHPYTHYRL[]HS\L tor’s pro rata share of the fair market value of
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the real property owned by the property-owning
company.

states, however, the usual rules apply for acquisition of controlling interests.

6WDQGDUG([HPSWLRQV
There are certain standard exemptions, including conveyances:

   9 , ( 3  , : ;(; ,  - 0 5 ( 5 * ,

to the federal or State government, or their
agencies or political subdivisions;
to secure a debt or other obligation;
[VJVUÄYTJVYYLJ[TVKPM`VYZ\WWSLTLU[H
prior conveyance;
made as gifts;
that are only intended as a change of identity;
given in connection with a tax sale;
by deed of partition;
THKLW\YZ\HU[[V[OLMLKLYHS)HURY\W[J`(J["
that only consist of certain contracts to sell,
or options to purchase, real property; or
not deemed a conveyance within the meaning
of New York Tax Law.

 -PUHUJPUN(JX\PZP[PVUZVM
*VTTLYJPHS9LHS,Z[H[L
Commercial real estate acquisitions are typically
ÄUHUJLK [OYV\NO JVTTLYJPHS YLHS LZ[H[L SVHUZ
from institutional lenders, customarily secured
by a mortgage. In addition, commercial mortgage loans are usually further supported by
guarantees of payment from the borrower’s individual principals. For new construction, borrowers can apply for a construction loan mortgage.

In addition to mortgage loans, purchasers of
commercial real estate may obtain mezzanine
ÄUHUJPUN [V ÄUHUJL HTV\U[Z IL`VUK ^OH[ PZ
approved by the institutional mortgage lender.
Mezzanine loans are secured by a pledge of the
 9\SLZHUK9LN\SH[PVUZ(WWSPJHISL borrower’s equity interest in the entity which
owns the property. Developers also raise funds
[V-VYLPNU0U]LZ[VYZ
As noted in  0TWVY[HU[ (YLHZ VM 3H^ MVY to purchase real estate by selling equity in
-VYLPNU0U]LZ[VYZ, new regulations expose even exchange for cash contributions.
non-controlling foreign investments to potential
CFIUS review if the investment conveys certain  ;`WPJHS:LJ\YP[`*YLH[LKI`
minimal rights in property within one of the prox- *VTTLYJPHS0U]LZ[VYZ
imities to key national security installations or Typically, the security interest created in coninfrastructure. Given the substantial civil penal- ULJ[PVU^P[OHTVY[NHNLSVHUPZHÄYZ[PUWYPVYP[`
[PLZZOV\SK*-0<:SH[LYKL[LYTPULHÄSPUNZOV\SK mortgage lien on the real property. If permitted
have been made and its authority to block an by the lender, one could borrow additional monPU]LZ[TLU[ VY VYKLY KP]LZ[P[\YL ÄSPUN MVY Z\JO L`MYVT[OLZHTLVYHKPɈLYLU[SLUKLYZLJ\YLKI`
review by simple declaration or more detailed a mortgage, which would be subordinate to the
ÄYZ[ TVY[NHNL ;OL ZLJ\YP[` PU[LYLZ[ PZ JYLH[LK
notice would typically seem advisable.
upon recordation.
Investors from “excepted investor states” (currently, Australia, Canada and the United King- ;OL TVY[NHNL SLUKLY TH` HSZV JOVVZL [V ÄSL
KVTHYLL_LTW[MYVTÄSPUNMVYUVUJVU[YVSSPUN a Uniform Commercial Code (UCC) Financing
investments, provided the investor meets the Statement to create a security interest in any
detailed criteria of relationship to the “excepted” Ä_[\YLZ SVJH[LK H[ [OL WYVWLY[` VY [V WLYMLJ[ H
state outlined in the regulations. Even for these security interest in all of the assets of the borrower.
10
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>P[OYLZWLJ[[VTLaaHUPULÄUHUJPUN[OLTLazanine lender may perfect its security interest by
ÄSPUNH<**-PUHUJPUN:[H[LTLU[PU[OLZ[H[LVM
formation of the borrower entity. In addition, the
mezzanine lender may require the borrower to
opt in to Article 8 of the New York UCC, which
changes the characterization of the pledged
equity interest as a “security” under Article 8, as
opposed to a “general intangible” under Article
9. In order to perfect its security interest in this
manner, the mezzanine lender would require the
IVYYV^LY[VKLSP]LYVYPNPUHSJLY[PÄJH[LZVMLX\P[`
interest.

a valid security interest over real estate assets
besides compliance with its charter documents
and applicable law. In addition, certain charitable entities may also be required to obtain the
permission of the Supreme Court of the State of
New York or the New York State Attorney General before granting a security interest in real
estate assets.

 -VYTHSP[PLZ>OLUH)VYYV^LY0ZPU
+LMH\S[

Debtor protections vary depending on whether
the foreclosure involves residential or commercial property. For commercial properties, the only
debtor protections that need to be overcome are
 9LN\SH[PVUZVY9LX\PYLTLU[Z
(ɈLJ[PUN-VYLPNU3LUKLYZ
drafted into the note, mortgage and ancillary
;OL )HUR :LJYLJ` (J[ NV]LYUZ [OL VISPNH[PVU loan documents. For residential transactions,
VM ÄUHUJPHS PUZ[P[\[PVUZ PUJS\KPUN SLUKLYZ [V New York State law requires that, at least 90
engage in strict compliance and reporting meas- days before commencing a foreclosure action, a
ures with regard to the prevention of possible lender or servicer must provide the homeowner
TVUL` SH\UKLYPUN [LYYVYPZT ÄUHUJL VY ZHUJ- statutory notice that includes information as to
tions violations in international funds transfers or how an owner can cure the default and a list
guarantees. Institutions must conduct extensive of government-approved housing counseling
diligence of the parties to such transfers, rou- agencies.
[PULS`YLWVY[HSSKL[HPSZHUKÄSLPTTLKPH[LYLWVY[Z
of suspicious activity. See 0TWVY[HU[(YLHZ An attorney commencing a foreclosure action
VM3H^MVY-VYLPNU0U]LZ[VYZ.
T\Z[ÄSLHJLY[PÄJH[LVMTLYP[JVUÄYTPUNHTVUN
other things, that the case has merit. When serving the summons and complaint, a notice must
 ;H_LZVY-LLZ9LSH[PUN[V[OL
be delivered advising the owner that they may
.YHU[PUNVM,UMVYJLTLU[VM:LJ\YP[`
Mortgage recording taxes vary based on the lose their home if they fail to resolve the default.
county where the property is located, but gener- Only after all of the above conditions precedent
ally range between 0.75% and 1.25% of the loan are met can a lender proceed with the forecloamount. The county clerk will also charge a fee sure action.
to record the mortgage and accompanying loan
KVJ\TLU[ZVYÄSPUN<**-PUHUJPUN:[H[LTLU[Z Additionally, parties must go through a mandathe cost of which vary widely based on the type tory settlement conference before the foreclosof mortgage or other document being recorded, ing party can seek judgment on liability. As a
result, a standard mortgage foreclosure action
and the length of the document.
in New York State can take years to complete.

 3LNHS9LX\PYLTLU[ZILMVYLHU
,U[P[`*HU.P]L=HSPK:LJ\YP[`
Generally, there are no rules or requirements that
must be complied with before an entity can give
11
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ing priority is established at recording. Any lien
or interest that is recorded later will not have priority over the mortgage (excepting certain super
liens, such as real property taxes/assessments).
However, parties with subordinate interests need
to be named in the foreclosure action so their
interests can be extinguished. It is imperative
[OH[HMVYLJSVZPUNWHY[`ÄSLHUV[PJLVMWLUKLUJ`
placing all parties (including unnamed parties)
on record notice of the foreclosure action, and
binding subsequent creditors and interest holders to the outcome of the foreclosure action.
&29,'0HDVXUHV
On December 28, 2020, the New York State Governor signed into law the COVID-19 Emergency
Eviction and Foreclosure Prevention Act of 2020,
staying pending residential foreclosure actions
HUK [OVZL ÄSLK ^P[OPU  KH`Z VM +LJLTILY
28, 2020) for a period of 60 days and staying
any residential foreclosure actions where the
mortgagor submits a completed “Declaration of
COVID-19 Related Hardship” until May 1, 2021.

In New York State, “equitable subrogation”
allows one party to replace another party when
it comes to a legal right. For example, assume
H WYVWLY[` PZ LUJ\TILYLK I` H ÄYZ[ TVY[NHNL
HUK ZLJVUK TVY[NHNL ;OL V^ULY YLÄUHUJLZ
VUS`[OLÄYZ[TVY[NHNL^P[OHUL^SLUKLY)HZLK
solely on New York State’s “race-notice” statute,
the second mortgage would have priority over
the new lender (whose mortgage was recorded
later). However, using the concept of equitable
subrogation, to the extent the new lender paid
VɈ[OLÄYZ[TVY[NHNLHUKPU[LUKLK[VYL[HPUWYPority (ie, was unaware of the second mortgage),
the new lender would preserve that priority as to
[OLHTV\U[WHPK[VKPZJOHYNL[OLÄYZ[TVY[NHNL
Nevertheless, best practice remains to negotiate
and record a subordination agreement between
the mortgage lenders.

 3LUKLY»Z3PHIPSP[`\UKLY
,U]PYVUTLU[HS3H^Z

Lenders are generally exempt from liability under
federal and State environmental laws as long as
On March 9, 2021, the New York State Governor the lender does not take title to, or “participate in
signed into law the COVID-19 Emergency Pro- the management” of, a contaminated property.
[LJ[ 6\Y :THSS )\ZPULZZLZ (J[ VM  ^OPJO Requiring a borrower to take action to address
initially applies to small businesses with 50 or contamination, or renegotiating the terms of the
fewer employees and businesses that own ten or secured interest, does not generally equate to
fewer units in New York State. This Act provides “participating in the management” and will not
the same relief to mortgagors in commercial subject a lender to liability. However, decisionforeclosure actions as the COVID-19 Emergency making control over day-to-day activities or the
Eviction and Foreclosure Protection Act of 2020 environmental compliance of the site (ie, hazardous waste management), or taking title to the
provides to residential mortgagors.
property may make lenders liable.

 :\IVYKPUH[PUN,_PZ[PUN+LI[[V
5L^S`*YLH[LK+LI[
Subordination agreements in which an existing lender agrees to be subordinate in priority
to an incoming lender are common in commercial transactions. These agreements are usually
YLJVYKLKPU[OLJV\U[`JSLYR»ZVɉJL[VWSHJLHSS
parties on notice of each party’s rights and priorities.

  ,ɈLJ[ZVM)VYYV^LY)LJVTPUN
Insolvent
When a security interest is created and a forecloZ\YLHJ[PVUPZJVTTLUJLKWYPVY[V[OLÄSPUNVMH
bankruptcy by the borrower, the mortgage lien
is generally secure and will typically survive the
bankruptcy unless discharged by payment during bankruptcy. However, attempts to enforce
12
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the mortgage or pursue the foreclosure action
are generally stayed unless and until the automatic bankruptcy stay is lifted.
Once a foreclosure sale occurs, the debtor’s
rights of redemption will have expired. If a borYV^LYÄSLZIHURY\W[J`HM[LYHMVYLJSVZ\YLZHSL
the real property is generally considered to be
outside the borrower’s bankruptcy estate and
the title may be transferred to a winning bidder,
notwithstanding the pendency of the bankruptcy
and corresponding automatic stay.

 ;H_LZVU4LaaHUPUL3VHUZ
On January 22, 2021, Assembly members reintroduced legislation which would require the
recording of, and payment of recording tax on,
mezzanine debt and preferred equity investments related to the real property, whenever a
mortgage is recorded with respect to the propLY[`0UHKKP[PVU[OPZSLNPZSH[PVUYLX\PYLZ[OLÄSPUN
VMH<**ÄUHUJPUNZ[H[LTLU[HUKWH`TLU[VM
the recording tax) with the county to perfect a
security interest in mezzanine debt and/or preferred equity investments.

73(5505.(5+A6505.
 3LNPZSH[P]LHUK.V]LYUTLU[HS
*VU[YVSZ(WWSPJHISL[V+LZPNU
(WWLHYHUJLHUK4L[OVKVM
*VUZ[Y\J[PVU
A municipality’s zoning code sets forth development criteria and regulations with respect to
appearance and construction of a project. In
addition, there may be supplemental/overlay
design guidelines dependent on the parcel’s
SVJH[PVU^P[OPUHZWLJPÄJULPNOIVYOVVKVYOPZtoric district. Compliance with design, appearance and method of construction is normally
handled through the site plan review process
with the municipal planning board.

 9LN\SH[VY`(\[OVYP[PLZ

The local municipal government is typically
responsible for regulating development of individual parcels within the municipality, with input
from municipal planning boards. The municipal
zoning code provides a framework for decisionmaking in connection with the development of
property, which is based upon the community’s
preferences. In addition, the municipality’s land
Mezzanine debt and preferred equity invest- use plan bridges the municipality’s comprehenTLU[ZHYLIYVHKS`KLÄULK[VPUJS\KLKLI[[OH[ sive plan and zoning code by recommending
may be subordinated to a primary lien and senior the appropriate type, intensity and character of
to the common shares of an entity or the borrow- development.
er’s equity and reported as assets for purposes
VM ÄUHUJPUN [OL WYPTHY` SPLU 4LaaHUPUL KLI[ 4.3 Obtaining Entitlements to Develop a
and preferred equity investments include “non- 5L^7YVQLJ[
[YHKP[PVUHSÄUHUJPUN[LJOUPX\LZ¹Z\JOHZKPYLJ[ New projects or major refurbishments typically
or indirect equity investments providing for a require approvals from local municipal boards
preferred rate of return on a capital investment or HM[LYHMVYTHSÄSPUNPZTHKLHUKHW\ISPJOLHYan accelerated return of capital. The legislation ing is held. Compliance with the State Environauthorizes counties and cities to impose local mental Quality Review Act is often included in
mortgage recording taxes with respect to mez- this process. Third parties or members of the
zanine debt and preferred equity investments.
public may appear at public hearings regarding
the proposal, and the municipality may consider
the opinions of the public in connection with its
determination.
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Requests for variances require application to the
municipal zoning board of appeals. Rezonings
generally require an application to a municipal
board for a zoning amendment, which is often
referred to the municipal planning board for its
review and recommendation.

 ,UMVYJLTLU[VM9LZ[YPJ[PVUZVU
+L]LSVWTLU[HUK+LZPNUH[LK<ZL

Restrictions on development and designated
uses are typically enforced through certain
bulk provisions in the zoning code regulating height, density, lot coverage, minimum/
maximum parking requirements, setbacks and
similar considerations. Restrictions may also be
 9PNO[VM(WWLHSHNHPUZ[HU
(\[OVYP[`»Z+LJPZPVU
enforced through conditions to zoning approv6M[LUHT\UPJPWHSP[`^PSSOH]LHZWLJPÄJZLJ[PVU als. Proposed development is evaluated by the
in its municipal code for appealing a relevant municipality’s planning/zoning department, and
authority’s decision. An appeal will begin with an existing development is monitored through the
adverse determination by a code enforcement T\UPJPWHSP[`»Z JVKL LUMVYJLTLU[ VɉJLYI\PSKVɉJLY HUK HYL UVYTHSS` OLHYK I` [OL aVUPUN ing department. Violations can be generated
board of appeals. Once all municipal avenues through citizen complaints or permitting and
have been exhausted, an aggrieved party is YV\[PULPUZWLJ[PVUZHUKÄULZJHUILHZZLZZLK
provided the right to appeal further in the State
Supreme Court.

 (NYLLTLU[Z^P[O3VJHSVY
.V]LYUTLU[HS(\[OVYP[PLZ
Agreements with local governments, authorities
or utility suppliers are not generally necessary
to obtain permits or approvals for development projects, however, they can be required
in some instances, commonly incentive zoning
agreements and reimbursement agreements.
0UJLU[P]LaVUPUNVɈLYZYPNO[Z[VHKL]LSVWLYPU
L_JOHUNLMVYW\ISPJILULÄ[Z[V[OLJVTT\UP[`
Rezoning of property is negotiated between the
developer and municipality.
Some municipal zoning codes contain provisions for Planned Unit Development that allow
T\UPJPWHSP[PLZ[VWYV]PKLÅL_PIPSP[`^P[OYLZWLJ[
to underlying code requirements for certain
innovative and unique projects. In addition,
reimbursement agreements allow a municipality to hire certain professionals/consultants, and
require the applicant to cover all fees associated
with the same. However, such fees may only be
lawfully imposed if they are reasonable, necessary and not simply for the convenience of the
local board.

05=,:;4,5;=,/0*3,:
 ;`WLZVM,U[P[PLZ(]HPSHISL[V
0U]LZ[VYZ[V/VSK9LHS,Z[H[L(ZZL[Z

There are several types of entities available to
investors to acquire and hold real estate, including, but not limited to, limited liability companies,
corporations and partnerships. Limited liability
companies are the most commonly used entity
type to acquire real estate because they are
[`WPJHSS`JOHYHJ[LYPaLKI`ÅL_PISLVYNHUPaH[PVUHS
NV]LYUHUJLVɈLYSPTP[LKSPHIPSP[`WYV[LJ[PVU[VHSS
TLTILYZ HUK TLTILYZ JHU KLÄUL [OLPY JVUtractual obligation in the company’s operating
HNYLLTLU[ [V [HPSVY P[ [V YLÅLJ[ [OLPY I\ZPULZZ
HNYLLTLU[HUKÄUHUJPHSHYYHUNLTLU[Z

 4HPU-LH[\YLZVM[OL*VUZ[P[\[PVUVM
,HJO;`WLVM,U[P[`
&RUSRUDWLRQ
A corporation is an association of shareholders
MVYTLK\UKLY[OL5L^@VYR)\ZPULZZ*VYWVYHtion Law that is a legal entity separate and distinct from its shareholders with the capacity for
perpetual existence to:
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acquire, hold and dispose of property;
sue or be sued; and
have such other powers as may be conferred
upon it by law.

Members and managers are generally not liable
for debts, obligations or liabilities of the LLC
solely by reason of being a member or manager.

3DUWQHUVKLS
A partnership is a voluntary agreement between
at least two persons who bring together their
money, property, labor or skills to conduct a
I\ZPULZZ HUK ZOHYL WYVÄ[Z HUK SVZZLZ 0U [OPZ
jurisdiction, commercial real estate is more often
held in limited partnerships than general part;OL WYPTHY` ILULÄ[ VM JVYWVYH[PVUZ PZ [OH[ [OL nerships due to their liability structures. General
shareholders are generally not personally liable partners are jointly liable for the debts and oblifor the debts and obligations of the corporation, gations of the partnership, while limited partners
and liability is limited to the assets of the corpo- are not liable for the contractual obligations of
YH[PVU +PYLJ[VYZ HUK VɉJLYZ HYL NLULYHSS` UV[ a partnership unless they are also general partliable to shareholders or the corporation for their ners, or they participate in the control of the
actions or inactions with respect to the corpora- business.
tion, provided that they act consistent with their
ÄK\JPHY`K\[PLZVMJHYLHUKSV`HS[`*VYWVYH[PVUZ ;OL ILULÄ[ VM YLHS LZ[H[L HJX\PZP[PVU [OYV\NO
may also limit or eliminate personal liability of a limited partnership is material for the limited
partner whose liability is restricted to the amount
directors for their acts and omissions.
that the partner has contributed to the partner/V^L]LY JVYWVYH[PVUZ KV UV[ HɈVYK [OL ZHTL ship, plus the partner’s share of any undistribSL]LSVMÅL_PIPSP[`HZKVWHY[ULYZOPWZHUKSPTP[LK uted income. Whether a general partnership or
limited partnership, the partners do not have a
liability companies (LLCs).
separate interest in the property and are therefore obliged to treat partnership property as
/LPLWHG/LDELOLW\&RPSDQ\
An LLC is an unincorporated organization of joint property. This is often a deterrent to some
one or more persons having limited liability for commercial real estate owners or investors who
the contractual obligations and other liabilities value the freedom to deal with their undivided
of the business. An LLC is a hybrid business interest in the property as would be permitted
VYNHUPaH[PVU[OH[JVTIPULZ[OLÅL_PIPSP[`VMNV]- under a co-ownership arrangement.
ernance and economic arrangements of a partULYZOPWHUKHJVYWVYH[PVU;OLWYPTHY`ILULÄ[  ;H_)LULÄ[ZHUK*VZ[Z
VMHU33*PZ[OH[P[VɈLYZP[ZTLTILYZ[OLSPTP[LK &RUSRUDWLRQV
liability protection akin to shareholders of a cor- Generally, corporations are subject to federal
poration, is taxed like a partnership (except for and State income tax at the corporate level,
a single-member LLC) and is governed by con- while shareholders are subject to income tax on
tract, whereby the operating agreement is the distributed dividends. Certain domestic corpoWYPTHY`KVJ\TLU[KLÄUPUNYPNO[ZVMTLTILYZ rations may be eligible to make elections that
K\[PLZ VM THUHNLYZ HUK [OL ÄUHUJPHS HYYHUNL- eliminate federal and (typically) State income
ments among the LLC’s members.
taxes at the corporate level.
Owners of a corporation are shareholders who
KV UV[ THUHNL [OL KH`[VKH` HɈHPYZ VM [OL
corporation. Shareholders elect directors and
approve extraordinary transactions and activities of the corporation.
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S corporations are domestic corporations that
make an election with the Internal Revenue Service and New York State Department of Taxation
and Finance to not be subject to income tax.
Instead, the corporation passes income and loss
to its shareholders, who are subject to tax on
their pro rata shares of the corporation’s income.
An S corporation may not have more than 100
shareholders who are US citizens or residents,
certain types of trusts, estates and 501(c)(3)
organizations, and must have one class of stock.
Voting and non-voting classes are permissible,
but all classes of stock must have the same economic rights.
/LPLWHG/LDELOLW\&RPSDQLHV
An LLC with one member is treated as an entity disregarded as separate from its owner for
income tax purposes, but as a separate entity
for purposes of employment tax and certain
excise taxes. An LLC with at least two members
PZJSHZZPÄLKHZHWHY[ULYZOPWMVYMLKLYHSPUJVTL
tax purposes. Although less common, an LLC
JHUHSZVLSLJ[[VILJSHZZPÄLKHZHUHZZVJPH[PVU
taxable as a corporation or as an S corporation.
3DUWQHUVKLSV
Partnerships are generally not subject to federal
and New York State income tax. The income or
loss passes through to the partners, who pay
income tax on any income at their respective
tax rates. Unlike S corporations, there are no
requirements to be a partner or limits on the
number of partners. Moreover, partnerships may
have multiple classes of equity, pay preferred
returns and allocate income/loss in ways other
than pro rata.

 (WWSPJHISL.V]LYUHUJL
9LX\PYLTLU[Z

THUHNLTLU[[VVɉJLYZ*VYWVYH[LNV]LYUHUJL
PZKPJ[H[LKI`[OLWYV]PZPVUZVM[OLJLY[PÄJH[LVM
incorporation, bylaws and statutory law.
/LPLWHG/LDELOLW\&RPSDQLHV
An LLC is presumed to be managed by its members unless the articles of organization provide
that the management is carried on by managers. Except as provided in the operating agreement, each member of an LLC is entitled to vote
in proportion to the member’s share of current
WYVÄ[Z ;OL HY[PJSLZ VM VYNHUPaH[PVU VM HU 33*
may provide for classes or groups of members
having such relative rights, powers, preferences
and limitations as the operating agreement of
such LLC may provide. Members in a membermanaged LLC, and managers in a managermanaged LLC, who exercise management powers or responsibilities have the duty of care and
loyalty.
3DUWQHUVKLSV
Partnerships are managed by at least one general partner. Partnership governance is dictated by the terms of the partnership agreement
with the partnership law setting forth statutory
defaults. In order to insulate the limited partners
from unlimited liability, the general partner must
be solely responsible for the management and
operation of the partnership business. The limited partners cannot participate in the management or operation of the business.
A limited partner who does take part in the control, management or operation of the business
of the limited partnership, including signing any
documents on behalf of the partnership in its
own capacity as a limited partner, risks being
exposed to unlimited liability.

&RUSRUDWLRQV
The day-to-day management of a corporation’s
activities is the responsibility of the directors of
the corporation, who generally delegate such
16
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6. COMMERCIAL LEASES

ings, the tenant typically pays its proportionate
share of operating expenses over the negotiated
 ;`WLZVM(YYHUNLTLU[Z(SSV^PUN[OL base year.

<ZLVM9LHS,Z[H[LMVYH3PTP[LK7LYPVK
VM;PTL

A lease and a license are two common legal
arrangements that allow a person, company or
other organization to occupy or use real estate
that it does not own.
A lease is a contract between a landlord and a
tenant, whereby the tenant is given the exclusive right to occupy the landlord’s property for
an agreed-upon time period. A leasehold is an
interest in real property that can be transferred
to another, subject to restrictions.

In retail leases, the tenant typically pays their
proportionate share of such expenses from the
ÄYZ[KVSSHY
*URXQG/HDVHV
The landlord leases the land to the tenant. The
tenant pays ground rent, covers all costs and
expenses, and is responsible for all improvements to the premises. Upon the expiration of
the lease, possession of the land and ownership
of any improvements revert to the landlord.

 9LN\SH[PVUVM9LU[ZVY3LHZL;LYTZ
A license is an agreement granting a limited use
of a property. A license is not an interest in real
property. A license is typically terminable by the
licensor, not transferrable, not exclusive and may
be subject to a right of relocation.

 ;`WLZVM*VTTLYJPHS3LHZLZ
There are several types of commercial leases,
as follows.
1HW/HDVHV
The tenant pays rent, as well as all or a portion
of the operating expenses for the property, such
as taxes, insurance, maintenance and utilities.
Parties sometimes refer to net leases as single
net leases, double net leases or triple net leases.
The distinctions are not absolute, but in a triple
net lease, the tenant pays all costs and expenses with respect to the real property.
*URVV/HDVHV
The landlord provides services and pays the
operating expenses for the property, but these
expenses are typically factored into the tenant’s
rent. In addition, the tenant typically pays escalation charges with regard to real property taxes
HUKVWLYH[PUNL_WLUZLZ0U*SHZZ(VɉJLI\PSK17

There is no commercial rent regulation in New
York State. The terms of commercial leases are
a matter of negotiation between the parties,
subject to case law and statutes pertaining to
ZWLJPÄJ PZZ\LZ -VY L_HTWSL Z[H[\[LZ WYV]PKL
that a lease cannot contain a waiver of landlord’s
responsibility for its negligence and, pursuant to
recently enacted NY Real Property Law (RPL)
Section 235-h, a tenant’s waiver of the right to
bring a declaratory judgment action is void.

 ;`WPJHS;LYTZVMH3LHZL
( [`WPJHS JVTTLYJPHS SLHZL [LYT PZ Ä]L [V [LU
years. However, a typical ground lease term is
30 to 100 years.
The tenant is typically responsible for maintaining and repairing the space it occupies, whereas
a landlord is typically responsible for repairing
and maintaining the common areas, the structure, and the exterior of the building and surrounding property.
Rent payments are typically made on a monthly
basis, although in a ground lease, rent may be
paid annually or quarterly.
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 9LU[=HYPH[PVU
Rent typically increases by a predetermined
amount, either annually or once every three or
Ä]L`LHYZKLWLUKPUNVU[OL[LYTZVM[OLSLHZL

 +L[LYTPUH[PVUVM*OHUNLZPU9LU[
Increases in rent under a commercial lease are
typically determined by negotiation prior to entering into a lease. Increases can be expressed in
[LYTZVMHÄ_LKKVSSHYHTV\U[HWLYZX\HYLMVV[
amount or a formula based on, for example, the
Consumer Price Index (CPI).

 7H`TLU[VM=(;
Value-added tax, or other taxes or governmental levy, are typically not payable on New York
rent. An exception is the New York City Commercial Rent Tax (CRT) that is imposed on the rent
paid by tenants of commercial property located
south of the centerline of 96th Street in Manhattan. Generally, the CRT applies to tenants whose
gross annual rent is at least USD250,000.
The tax rate is 6% of the base rent. However, all
taxpayers are given a 35% base rent reduction,
LɈLJ[P]LS` YLK\JPUN [OL U\TILY VM [H_WH`LYZ
that are subject to the CRT, as well as reducing
the tax rate to 3.9%. In addition, a tax credit is
given to those tenants whose annual base rent is
between USD250,000 and USD300,000 before
the 35% reduction.

Alternatively, the landlord may be responsible
for building out the space to meet the tenant’s
needs. This is known as a “turn-key” lease. Such
leases may include a cap on the landlord’s construction costs, with the tenant responsible for
excess costs.

  7H`TLU[MVY4HPU[LUHUJLHUK
9LWHPY
Landlords are typically responsible for paying for
the maintenance and repair of common areas
used by several tenants, such as lobbies, elevators, parking lots and gardens. However, tenants are often responsible for reimbursing the
landlord for their pro-rata share of operating
expenses.

 7H`TLU[MVY:LY]PJLZ<[PSP[PLZHUK
;LSLJVTT\UPJH[PVUZ
Telecommunications and utilities are typically
paid by the tenants. Each tenant’s space is
either metered or submetered for electricity, or
the tenant reimburses the landlord for electric
costs pursuant to a formula.
The charges for heating, ventilation and air conditioning (HVAC) depend on how the property
is engineered. Each tenant may have its own
cooling system, or the tenants may be served
by a building-wide cooling system during busiULZZOV\YZHUKZ\IQLJ[[VZPNUPÄJHU[JOHYNLZMVY
after-hours HVAC.

 *VZ[Z7H`HISLI`;LUHU[H[[OL:[HY[
VMH3LHZL
 0UZ\YPUN9LHS,Z[H[L;OH[0Z[OL
In a net lease, the tenant is responsible for con- :\IQLJ[VMH3LHZL
structing or remodeling any existing improvements, and for the payment of all associated
expenses. In a gross lease, landlords often deliver the space with mechanical services stubbed
to the premises, or in “white box” condition, and
give the tenant a negotiated allowance for the
construction of improvements.

The landlord and tenant each have to insure their
respective interests in the real estate, subject to
the terms negotiated and included in the lease.

 9LZ[YPJ[PVUZVU[OL<ZLVM9LHS
Estate
Landlords can impose restrictions on the tenant’s use of the real estate via the permitted use
WYV]PZPVU^OPJO[`WPJHSS`SPZ[ZZWLJPÄJWLYTPZ18
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sible uses of the space, and allows a landlord
to declare a default and exercise available remedies if the tenant engages in an unpermitted
use. The tenant’s use can also be restricted by
local zoning laws, as well as building and health
regulations.

certain amount. Also, landlords could increase
rent by up to 20% each time a unit became
vacant, and earn longevity bonuses, which
allowed them to increase rent by 0.6% multiplied
by the number of years since the last vacancy.
The HSTPA repealed these allowances.

 ;LUHU[»Z(IPSP[`[V(S[LYVY0TWYV]L
Real Estate

Sunset provision
The HSTPA repealed the sunset provision, which
was the date by which the legislature had to
renew rent regulation laws to prevent their expiration.

Tenants are typically permitted to alter or improve
the real estate during the lease with the landlord’s approval, and landlords generally allow
cosmetic alterations without prior approval. A
lease usually contains a limit on the cost and
type of alterations a tenant can make without
the landlord’s approval.

 :WLJPÄJ9LN\SH[PVUZ
Commercial leases are generally governed by
the agreement between the parties. However,
there are laws and licensing requirements that
HYLZWLJPÄJ[VWHY[PJ\SHY\ZLZZ\JOHZ[OLVWLYation of hotels, restaurants, etc.
The regulations and laws that apply to residential leases were overhauled by the Statewide
Housing Stability and Tenant Protection Act of
2019 (HSTPA). The key provisions of the HSTPA
include the following.

Rent control
Under the HSTPA, rent for rent-controlled units
can only be increased by the lesser of 7.5%
VY [OL H]LYHNL VM [OL WYL]PV\Z Ä]L PUJYLHZLZ
HWWYV]LKI`[OL9LU[.\PKLSPULZ)VHYK
Co-op and condo conversions
Landlords could previously deregulate stabilized apartments as part of the condo or coop conversion process. the HSTPA imposed
ZPNUPÄJHU[SPTP[H[PVUZVU[OPZI`LSPTPUH[PUN[OL
eviction-plan option, and increasing the required
purchase percentage for non-eviction plans from
a minimum of 15% sales to third parties to a
minimum of 51% sales to current occupants.
Capital improvements
)LMVYL[OL/:;7(SHUKSVYKZJV\SKYLJV\WJVZ[Z
of Major Capital Improvements (MCIs) to buildings and Individual Apartment Improvements
(IAIs) to apartments through rent increases.
;OLZL PUJYLHZLZ OH]L ILLU ZPNUPÄJHU[S` J\Ytailed.

5HQW5HJXODWLRQ
Some residential buildings are subject to rent
stabilization regulations that establish caps on
the amount of rent landlords can charge and the
amount of increases they can impose. In addition, some residential tenancies are protected by
older rent control laws. The HSTPA has made it
TVYLKPɉJ\S[MVYSHUKSVYKZ[V¸KLYLN\SH[L¹\UP[Z MCI increases are based on the cost of the
subject to such regulations, as follows:
improvement and apportioned on a per-unit
IHZPZ )LMVYL [OL /:;7( V^ULYZ VM I\PSKPUNZ
Luxury deregulation and vacancy allowances
with 35 or fewer units could recoup their costs
Prior to the HSTPA, apartments with rents above over an eight-year amortization period, while
a certain threshold could be deregulated upon owners of buildings with 36 or more units had
vacancy or when the tenant’s income rose by a nine years. Annual rent increases were capped at
19
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6% in New York City and 15% in the rest of New
York State. The HSTPA imposed a 2% Statewide
cap, lengthened the amortization period to 12
years, and made the rent increases temporary,
requiring them to be removed after 30 years.
The HSTPA limited the number and cost of IAIs
to no more than three within a 15-year period,
at a maximum aggregate cost of USD15,000. As
with MCIs, the rent increases are now temporary
and must be removed after 30 years.
'XW\WR0LWLJDWH
If a residential tenant vacates before the lease
L_WPYLZ[OLSHUKSVYKOHZHSLNHSK\[`[VÄUKH
new tenant before they can seek to collect rent
from the vacating tenant. There is no such duty
for commercial landlords. Landlords must now
take reasonable and customary actions to rerent vacant units, whether regulated or unregulated, at the lower of fair market value or the rate
agreed to in the lease.

 -VYTZVM:LJ\YP[`[V7YV[LJ[
HNHPUZ[;LUHU[»Z-HPS\YL[V4LL[
Obligations
Upon the signing of the lease, the landlord typically requires a “security deposit” from the tenant to protect against a default by the tenant.
The amount of the security deposit is a matter
of negotiation and may be in the form of cash or
a letter of credit, which is a document through
which the issuing bank promises to pay the
security deposit to the landlord.
A letter of credit is generally considered more
desirable to a landlord than a cash security
deposit because it puts the landlord in a better
position in the event of the bankruptcy of the
tenant.

 9PNO[[V6JJ\W`HM[LY;LYTPUH[PVU
VY,_WPYH[PVUVM3LHZL

A tenant typically does not have an automatic
right to occupy the relevant real estate after the
In addition, residential tenants are now statuto- expiry or termination of a commercial lease.
rily entitled by law to a sanitary and safe apart- However, commercial leases typically have a
ment pursuant to the warranty of habitability.
“holdover” provision that states that if a tenant continues to occupy the premises after
the expiry or termination of the lease, the ten ,ɈLJ[VM;LUHU[»Z0UZVS]LUJ`
;OLLɈLJ[VM[OL[LUHU[»ZPUZVS]LUJ`VUP[ZSLHZL ant must pay a multiplier of the rent for the last
obligations is governed by the applicable bank- month of the lease (typically 150 to 200%) and
ruptcy, insolvency and creditors’ rights statutes. become a month-to-month tenant or a tenant at
Z\ɈLYHUJL(SHUKSVYKJHUVUS`L]PJ[HTVU[O
>OLU[OL[LUHU[ÄSLZMVYIHURY\W[J`HU¸H\[V- to-month tenant upon notice, whereas a tenant
matic stay” is imposed that initially restricts the H[Z\ɈLYHUJLTH`ILL]PJ[LKH[HU`[PTLHM[LY
enforcement of remedies or the termination of the expiry or termination of the lease, subject to
the lease by the landlord. Thereafter, there are applicable laws.
ZWLJPÄJYLX\PYLTLU[Z\UKLYIHURY\W[J`SH^^P[O
respect to whether a lease is to be assumed or In addition, leases may give the landlord the right
to impose consequential damages on the tenant
rejected.
for failure to vacate.

 9PNO[[V;LYTPUH[L3LHZL
There are several events that typically give the
landlord or the tenant the right to terminate the
20
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lease. For example, the lease typically states that
if the landlord fails to complete the build-out of
the space, the tenant has the right to terminate
after a certain date.
The parties typically have a right to terminate in
the event of a casualty if the space is not restored
within a certain time. In addition, a landlord can
terminate the lease if the tenant defaults and fails
to cure the default, eg, by failing to pay rent.
A tenant may negotiate the right to an early termination of the lease, but such early termination rights are often expensive. A landlord may
negotiate the right to relocate the tenant to other
space or even terminate the lease if the landlord
wants to redevelop the subject property.

  -VYJLK,]PJ[PVU
A tenant can be forced to vacate in the event
of default or upon the expiration of the lease.
For example, a tenant can be evicted for failure
to pay rent or for otherwise violating the lease.
Such actions are governed by the Real Property
Actions and Proceedings Law (RPAPL) of the
State of New York.
The HSTPA amended RPAPL to extend the
time periods in non-payment proceedings. The
HSTPA eliminated oral demands to vacate and
increased the notice period for written demands
to 14 days, while also increasing the tenant’s
time to provide an answer to ten days. In addition, the HSTPA amended RPL Section 235-e
to require that tenants be reminded if rent is not
YLJLP]LK^P[OPUÄ]LKH`ZVM[OLK\LKH[L-HPS\YL
to provide such a reminder can be used as an
HɉYTH[P]LKLMLUZLPUHUVUWH`TLU[WYVJLLKing.

 ;LYTPUH[PVUI`;OPYK7HY[`
A lease may be terminated by the government
through eminent domain (condemnation). See
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 *VUKLTUH[PVU,_WYVWYPH[PVUVY*VTW\SZVY`7\YJOHZL.

*65:;9<*;065
 *VTTVU:[Y\J[\YLZ<ZLK[V7YPJL
*VUZ[Y\J[PVU7YVQLJ[Z
Fixed price is still the most often used structure
for pricing construction projects. Occasionally,
guaranteed maximum price is used instead.

 (ZZPNUPUN9LZWVUZPIPSP[`MVY[OL
+LZPNUHUK*VUZ[Y\J[PVUVMH7YVQLJ[
The responsibility for design in New York State
is by law assigned to a professional, architect
or engineer. Typically, the architect leads the
design team, employing additional professionals as subcontractors. For construction, management of the project is generally assigned to
a construction manager who either is “at risk,”
holding all the contracts for subcontractors, or
“not at risk,” meaning that the owner holds all
the contracts for the work.
The “not at risk” model is used on public projects due to New York State law.

 4HUHNLTLU[VM*VUZ[Y\J[PVU9PZR
*VUZ[Y\J[PVUYPZRPZTHUHNLKI`PUKLTUPÄJH[PVU
warranties, limitations of liability, waivers and
PUZ\YHUJLWYV]PZPVUZ0UKLTUPÄJH[PVUPZSPTP[LK
by New York General Obligations Law Section
 ^OPJO ]VPKZ JVU[YHJ[ PUKLTUPÄJH[PVU
provisions in favor of the owner or contractor.
Warranties are almost always limited in duration
by express contract provision.
Limitations of liability and waivers of damages
are limited to the extent that the liability or damages were in contemplation of the parties at the
time of entering into the contract. Provisions
relating to insurance are used to address the
risks occasioned by the limitation on indemnity.
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This results in the owner or contractor being
UHTLK HZ HU HKKP[PVUHS PUZ\YLK VU [OL *LY[PÄcates of Insurance provided by contractors and
subcontractors.

 4HUHNLTLU[VM:JOLK\SL9LSH[LK
Risk
Contract provisions require contractors and subcontractors to adhere to schedules prepared by
the construction manager or architect on behalf
of the owner. Owners can receive compensation
for delays if provided for in the contract, most
often in the form of liquidated damages. Alternatively, owners can recover actual damages to the
extent damages can be proven. While not common, contracts will sometimes provide contractors with cash incentives to exceed scheduling
milestones or costs below budget.

 (KKP[PVUHS-VYTZVM:LJ\YP[`[V
.\HYHU[LLH*VU[YHJ[VY»Z7LYMVYTHUJL
The most common form of additional security
to guarantee a contractor’s performance is a
performance bond. Performance bonds are
required for most public projects. However, it
is becoming more popular for general contractors to use a subguard insurance policy in lieu
of a subcontractor performance bond for private
projects. It shifts the burden of losses resulting
from a subcontractor’s default to the insurance
company.
Further, the subguard policy covers all subcontractors on a given project, or on an annualized basis for all projects combined. However,
the insured (general contractor) maintains the
responsibility for determining whether or not
[OLZ\IJVU[YHJ[VY^PSSILWYLX\HSPÄLKHUK[O\Z
accepted under the subguard program. Also, the
general contractor is responsible for resolving
the subcontractor default issues, although the
costs of completing the work are covered.

 3PLUZVY,UJ\TIYHUJLZPU[OL,]LU[
VM5VUWH`TLU[
*VU[YHJ[VYZ HUK KLZPNULYZ TH` ÄSL SPLUZ [V
encumber property in the event of non-payment
pursuant to New York Lien Law. The contractor’s
encumbrance will become superior to a mortgage loan lien to the extent of advances made
I`[OLJVUZ[Y\J[PVUSVHUSLUKLYHM[LY[OLÄSPUNVM
the contractor’s encumbrance. The owner can
remove a lien by posting a bond equal to 110%
of the lien or by payment of money in court.

 9LX\PYLTLU[ZILMVYL<ZLVY
0UOHIP[H[PVU
( *LY[PÄJH[L VM 6JJ\WHUJ` T\Z[ IL VI[HPULK
before a building may be occupied.

8 . TA X
 :HSLVY7\YJOHZLVM*VYWVYH[L9LHS
Estate
Federal income tax applies to the gain recognized on the sale of the property, generally the
KPɈLYLUJLIL[^LLU[OLZHSLWYPJLHUK[OLZLSSLY»Z
adjusted basis in the property (eg, the price the
seller originally paid, plus the amount of capital
improvements, less depreciation deductions).
The rate of taxation will depend on:
whether the seller is an individual or corporation;
how long the seller held the property; and
whether the seller held the property as inventory or a capital asset.
0LQLPL]LQJRU'HIHUULQJ7D[
A seller may minimize or defer the tax when selling real estate. Internal Revenue Code Section
1031 provides that gain is not recognized on the
sale of real property held for either productive
use in a trade or business, or for investment, if
the property is exchanged solely for real property of like kind, which is also to be held for either
22
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productive use in a trade or business, or investment. Section 1031 exchanges may be structured as simultaneous swaps of one qualifying
property for another. However, most Section
1031 exchanges are not simultaneous. Instead,
the seller usually disposes of its property, deposits the proceeds with a third party who meets
certain requirements and uses the proceeds of
that sale to acquire replacement property at a
later date.
A seller could also defer tax by contributing real
estate to a partnership (or LLC treated as a partnership for US federal income tax purposes) in
exchange for partnership (or LLC) units under
Internal Revenue Code Section 721.
)HGHUDO5XOHVDQG0RUWJDJH7D[
New York State generally follows the federal
rules with respect to the income taxation of sales
of real property located in the State, although
New York State does not have preferential capital gains tax rates. New York State imposes a
transfer tax on the sale of real estate, including
the sale or transfer of at least 50% of the ownerZOPWVYILULÄJPHSPU[LYLZ[PUHULU[P[`V^UPUNYLHS
estate. The State’s tax applies at a rate of USD2
for each USD500 of consideration. A mortgage
tax is also imposed when a mortgage is recorded on commercial real estate.
In and around New York City, the combined
State and municipality mortgage tax typically
varies between 1.25% and 2.17% of the mortgage debt or obligation secured. In Upstate New
York, this varies between 0.75% and 1.25%.

NHNLMVYYLÄUHUJLVYW\YJOHZLVM[OLWYVWLY[`
A buyer will then pay mortgage tax on the difference between the outstanding balance of the
seller’s existing mortgage and the buyer’s new
mortgage, rather than paying tax on the entire
amount of the new mortgage.

 4\UPJPWHS;H_LZ
In Upstate New York, municipal taxes are typically not paid on the occupation of business
premises or on the payment of rent.

 0UJVTL;H_>P[OOVSKPUNMVY-VYLPNU
0U]LZ[VYZ
Foreign investors are generally subject to a 30%
withholding tax on certain US source income,
including real property rental income. In certain
cases, an income tax treaty may reduce the
withholding tax rate.
The Foreign Investment in Real Property Tax Act
requires the purchaser of real property owned by
a foreign investor to withhold a 15% tax on the
total amount realized on the purchase.
The TCJA added a new 10% withholding tax
on the sale of partnership interests owned by
MVYLPNUPU]LZ[VYZ)LJH\ZLYLHSLZ[H[LPU[OL<:
is frequently owned through entities treated as
partnerships for US federal income tax purposes, foreign investors will have exposure to this
tax if they dispose of the equity in a partnership
owning real estate.

 ;H_)LULÄ[Z

 4P[PNH[PVUVM;H_3PHIPSP[`

)LULÄ[ZPUJS\KLKLWYLJPH[PVUKLK\J[PVUZMVY[H_payers with respect to improvements made to
real property.

Parties occasionally use a Consolidation ExtenZPVU HUK 4VKPÄJH[PVU (NYLLTLU[ [V YLK\JL
mortgage recording tax. Provided both the existing lender and the new lender agree, the existing
lender assigns its mortgage to the new lender,
which will then amend the terms of the mort-

In addition, to the extent that the owner of the
YLHSLZ[H[L\ZLKPUH[YHKLVYI\ZPULZZÄUHUJLK
the acquisition of, or improvements to, the property with debt, the interest is deductible. Generally, the amount of interest that can be deducted
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7KH%&3
;OL5L^@VYR:[H[LLZ[HISPZOLK[OL)YV^UÄLSK
*SLHU\W 7YVNYHT )*7 PU  [V LUJV\YHNL
private sector cleanup of contaminated propLY[` RUV^U HZ )YV^UÄLSK ZP[LZ HUK YLKL]LSIndividuals who own real estate directly or opment and reuse of those sites. The program
through a pass-through entity pay tax on any VɈLYZJLY[HPUSLNHSÄUHUJPHSHUK[H_PUJLU[P]LZ
SVUN[LYTJHWP[HSNHPUYLJVNUPaLKH[ZPNUPÄJHU[S` to encourage this private sector clean up, redevelopment and reuse. Provided that a variety of
lower rates than other types of income.
requirements are met, taxpayers that remediate
Real property owners who hold property for HUK YLKL]LSVW )YV^UÄLSK ZP[LZ HYL LSPNPISL [V
investment, or for use in a trade or business, receive refundable tax credits against their New
TH` KPZWVZL VM [OH[ WYVWLY[` PU [H_LɉJPLU[ York State income tax liability.
ways not available to other types of property,
such as through Section 1031 of the Internal Under the current program, the amount of the
credit may be between 10-24% of eligible costs
Revenue Code as discussed above.
paid or incurred to cleanup and redevelop the
site, with certain components capped. The
+LVWRULF7D[&UHGLWV
Federal and New York State historic tax credits amount and type of tax credits available vary
may be available in connection with the substan- by individual sites depending on location, type
tial rehabilitation of certain historic buildings. If of use and when the site was accepted into the
]HYPV\Z YLX\PYLTLU[Z HYL ZH[PZÄLK H [H_WH`LY )*7HTVUNZ[V[OLYMHJ[VYZ
who holds title to a rehabilitated historic building (or has an ownership in a pass-through entity  2L`*OHUNLZPU-LKLYHS;H_9LMVYT
that holds the title) may claim a Federal tax credit See 0TWHJ[VM5L^<:;H_3H^*OHUNLZ.
LX\HS[V VM¸X\HSPÄLKYLOHIPSP[H[PVUL_WLUditures” incurred with respect to the building. During his candidacy for the presidency, now
The Federal tax credit is claimed on a pro rata 7YLZPKLU[1VL)PKLUPU[YVK\JLKH[H_WSHU[OH[
IHZPZV]LYHÄ]L`LHYWLYPVKILNPUUPUNPU[OL[H_ would eliminate the 20% pass-through deducyear in which the rehabilitated building is placed [PVUVUX\HSPÄLKI\ZPULZZPUJVTLMVYYLHSLZ[H[L
in service.
investors and proposed changes to like-kind
exchange transactions. It is not clear whether
New York State’s historic tax credit is available either of these proposals will become law, but
to a taxpayer who is allowed the Federal his- they bear monitoring.
toric tax credit with respect to a historic building located in New York State, provided that the
building is located in a census tract at or below
100% of the State’s median family income. The
State tax credit is currently equal to 100% of the
Federal tax credit claimed, but does not need to
ILJSHPTLKV]LYHÄ]L`LHYWLYPVK
is limited to 30% of the taxpayer’s adjusted taxable income, but real estate businesses that meet
certain requirements can elect to fully deduct
their entire interest expense.
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7OPSSPWZ3`[SL337PZHWYLTPLYYLNPVUHSÄYT^P[O
a highly recognized real estate practice consisting of over 40 attorneys who have a broad
YHUNLVML_WLY[PZL>P[OZP_VɉJLZHJYVZZ5L^
@VYR :[H[L HZ ^LSS HZ VɉJLZ PU >HZOPUN[VU
DC, and Ontario, Canada, Phillips Lytle has
OHUKSLK THU` OPNOWYVÄSL YLHS LZ[H[L KL]LSVWTLU[ WYVQLJ[Z ;OL ÄYT OHZ UH[PVUHSS` YLJognized experience across numerous areas,
including those involving institutional lenders,
corporations, REITs, private developers, public
utilities, municipalities, individuals and others

in connection with large and small commercial,
PUK\Z[YPHSVɉJLWYVMLZZPVUHSOVZWP[HSP[`YL[HPS
and residential projects. The practice includes
national representation in the telecommunications, REITs, lending and foreclosure areas, as
well as nationwide multilocation retail leasing
and portfolio sales. Areas of expertise include
commercial leasing, construction litigation, land
use and zoning, real estate development, real
LZ[H[L ÄUHUJL YLHS LZ[H[L SP[PNH[PVU HUK ^VYRouts, tax, and title insurance.

(<;/69:
(KHT:>HS[LYZis a partner
who focuses on real estate
development, from initial
planning and entity formation to
project completion, including
litigation related to project
development. He is experienced in land use
and zoning matters, including environmental
impact review pursuant to the State
Environmental Quality Review Act and the
National Environmental Policy Act. He is a
member of the American, New York State and
,YPL*V\U[`)HY(ZZVJPH[PVUZHUKPZ[OL>5@
Chapter Chair of the Urban Land Institute.
Adam is also an adjunct professor at the State
<UP]LYZP[`VM5L^@VYRH[)\ɈHSV»Z:JOVVSVM
Architecture and Planning.
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2LUUL[O9*Y`Z[HSis a partner
HUK[OL5L^@VYR*P[`VɉJL
leader who focuses on
commercial real estate,
including real estate leasing,
ÄUHUJLKL]LSVWTLU[HUK
construction, and restructurings, as well as
sales, acquisitions and development of
ZOVWWPUNJLU[LYZVɉJLI\PSKPUNZOV[LS
properties, residential developments,
manufacturing, mixed-use and specialty
facilities. He also advises on the concerns of
small and large businesses. Kenneth is a
TLTILYVM[OL(TLYPJHU)HY(ZZVJPH[PVU[OL
-SVYPKH)HY(ZZVJPH[PVUHUK[OL5L^@VYR
:[H[L)HY(ZZVJPH[PVU
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2LSS`,4HYRZis a partner and
tax attorney practicing in
partnership and corporate tax,
REIT tax and the taxation of
mergers and acquisitions,
private equity deals, joint
ventures, and equity compensation, with
expertise in New York State tax law. She has
provided tax advice in connection with asset,
Z[VJRHUKLX\P[`ZHSLZ"Z[VJRVɈLYPUNZHUK
private placements; and executive
compensation. Kelly, who is a member of the
)HY(ZZVJPH[PVUZVM5L^@VYR:[H[LHUK,YPL
County, also has experience giving tax advice
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