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New York State’s Amendments to Its Anti-SLAPP 
Law Could Impact Business Litigants  

For several decades, state legislators throughout the country  

have been concerned about so-called SLAPP suits (“Strategic Lawsuit 

Against Public Participation”).1  A SLAPP suit is a meritless lawsuit, 

typically alleging defamation, filed in bad faith to intimidate people 

who speak out on public issues.  An oft-cited example is a real estate 

developer suing vocal opponents of a project.  Another is a celebrity 

or public official suing a journalist over unfavorable news coverage.   

If such a lawsuit lacks a good-faith basis, it falls within the traditional 

definition of a SLAPP suit.  

To deter SLAPP suits, about 30 states have enacted anti-

SLAPP laws.  These laws generally contain two components: 

(1) procedures that facilitate early dismissal of SLAPP suits

and (2) provisions allowing legitimate victims of SLAPP suits 

to recover damages and attorneys’ fees.

New York enacted a relatively narrow anti-SLAPP law in 1992, 

but the law was amended—and broadened—in November 2020.2  

Knowledge of the amended law’s scope and effect is essential for 

clients and counsel who might be involved in speech-related disputes.
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A SLAPP suit is a meritless lawsuit, 
typically alleging defamation, filed  
in bad faith to intimidate people  
who speak out on public issues.

1 See George W. Pring & Penelope Canan, “Strategic Lawsuits Against Public 
Participation” (“SLAPPs”): An Introduction for Bench, Bar and Bystanders, 12 
BRIDGEPORT L. REV. 937, 959–60 (1992). 

2 N.Y. Civ. Rights Law §§ 70-a, 76-a; CPLR 3211(g), 3212(h). 
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New York State’s Amendments to Its Anti-SLAPP Law Could Impact Business Litigants continued from front cover

SCOPE

Before the 2020 amendments, New York’s anti-SLAPP law  

was limited to cases brought by a “public applicant or permittee”  

that were “materially related to any efforts of the defendant to 

report on, comment on, rule on, challenge or oppose [an] 

application or permission.”3  In other words, the only plaintiffs 

who had to worry about getting hit with an anti-SLAPP 

counterclaim were those who had applied for or received a 

government permit, license, zoning change or other authorization. 

Not anymore.  The anti-SLAPP law is now much broader  

and does not restrict its scope to public applicants or permittees.  

Rather, it applies to claims “based upon … lawful conduct in 

furtherance of the exercise of the constitutional right of free speech 

in connection with an issue of public interest, or in furtherance of 

the exercise of the constitutional right of petition.”4  The law 

defines “an issue of public interest” broadly, to mean “any subject 

other than a purely private matter.”5

This new language likely encompasses a wide range of claims, 

including meritless defamation claims against journalists, 

publishers of Internet content, purported whistleblowers, and 

sexual-misconduct accusers.  Business and employment disputes, 

commercial tort claims, and trademark-infringement actions could 

also implicate the law—if the defendant can demonstrate that a 

claim is “based upon” constitutionally protected speech on an issue 

that is not “a purely private matter.”  

In these disputes, plaintiffs should avoid needlessly implicating 

a defendant’s speech or petitioning activities.  For their part, 

defendants should consider if the lawsuit against them targets 

speech on an “issue of public interest.”  

Another interesting issue the amendments present is whether 

the anti-SLAPP law protects businesses sued by activists, 

competitors, regulators and other adverse parties.  

Case law from California, which has an anti-SLAPP law similar  

to New York’s,6  is instructive.  For example, in DuPont Merck 

Pharmaceutical Co. v. Superior Court, prescription drug customers 

brought a class action against the manufacturer for alleged false 

statements in advertising, marketing and public relations activities.7  

The manufacturer, characterizing its activities as constitutionally 

protected commercial speech, moved to dismiss under California’s 

3 N.Y. Civ. Rights Law § 76-a(1)(a) (as added by L. 1992, Ch. 767, § 3); see also National Fuel 
Gas Distrib. Corp. v PUSH Buffalo, 104 A.D.3d 1307, 1308 (4th Dep’t 2013). 

4 N.Y. Civ. Rights Law § 76-a(1)(a) (current version).

5 Id. § 76-a(1)(d).  
6 Cal. Civ. Proc. Code § 425.16.
7 78 Cal. App. 4th 562, 564, 566 (2000).



anti-SLAPP law.8  Similar to the New York amendments,  

the California statute applied to claims “arising from any act …  

in furtherance of [a] person’s right of petition or free speech …  

in connection with a public issue.”9

The trial court determined the manufacturer’s alleged conduct  

did not qualify for anti-SLAPP protection and denied the motion,10  

but the California Court of Appeal disagreed.  As the appellate court 

explained, the defendant’s advertising, marketing and public relations 

activities were, in fact, constitutionally protected speech, and the 

speech concerned a public issue: a widely used medicine that treats 

serious health conditions.11  The court, having concluded that the 

anti-SLAPP law applied, remanded with instructions to the trial court 

to determine whether the consumer claims survived anti-SLAPP 

scrutiny.12  This result is no aberration—other cases have 

yielded similar outcomes.13

The 2020 New York amendments open the door for 

businesses to invoke the anti-SLAPP law when claims 

against them are based on protected speech.  

EFFECT 

If New York’s anti-SLAPP law applies, the party defending against 

speech-based claims receives several protections.  Some of the protections 

existed before the 2020 amendments, and some are new. 

First, defendants are entitled to recover costs and attorneys’ fees 

upon a demonstration that the plaintiffs’ claims lack a “substantial basis 

in fact and law and could not be supported by a substantial argument 

for the extension, modification, or reversal of existing law.”14  Defendants 

may also recover compensatory damages if, in addition, the claims were 

“commenced or continued for the purpose of … maliciously inhibiting 

the free exercise of speech, petition or association rights.”15  Punitive 

damages are available if such malice was the “sole purpose.”16

Second, if “the truth or falsity of [a] communication is material to 

the cause of action at issue”—for example, in a defamation or false 

advertising case—and if the case falls within the anti-SLAPP law’s 

scope, then plaintiffs may recover damages only after producing “clear 

and convincing evidence that [the] communication … was made with 

knowledge of its falsity or with reckless disregard of whether it was 

false.”17  This knowledge or reckless disregard constitutes “actual 

malice,” proof of which is required by the U.S. Constitution in some 

defamation cases, although the statute might apply more broadly.18

Third, the law creates procedures designed to facilitate the early 

adjudication of SLAPP claims via a heightened standard for an early 

motion to dismiss or for summary judgment.19  This will also cause a 

stay of “discovery, pending hearings, and [other] motions in the 

action.”20  Such motions are not limited to an examination of the 

pleadings; courts “shall consider … supporting and opposing 

affidavits.”21  The law also creates an arguably defendant-friendly 

standard of adjudication for motions to dismiss and motions for 

summary judgment: once the purported SLAPP victim demonstrates 

the anti-SLAPP law applies, the motion will be granted unless the 

opposing party demonstrates its claim has “a substantial basis” or “is 

supported by a substantial argument for an extension, modification or 

reversal of existing law.”22

These rules may be challenged for cases venued in federal courts.23  

The reason: even in cases arising under state law, federal courts generally 

3

8 Id. at 565.
9 Id. (quoting Cal. Civ. Proc. Code § 425.16(b)(1)).

10 Id. at 564. 
11 Id. at 567.
12 Id. at 568–69. 
13 See, e.g., Wilkes & McHugh, P.A. v. LTC Consulting, L.P., 830 S.E.2d 119, 128 (Ga. 2019)  

(Georgia anti-SLAPP law applied where nursing homes sued a law firm for false 
advertisement and deceptive trade practices); Vess v. Ciba-Geigy Corp. USA, 317 F.3d 1097, 
1109 (9th Cir. 2003) (“California and federal courts have repeatedly permitted defendants to 
move to strike under the anti-SLAPP statute despite the fact that they were neither small nor 
championing individual interests”). California later amended its anti-SLAPP law to exclude 
certain commercial-speech and public-interest claims.  Cal. Civ. Proc. Code § 425.17.  Anti-
SLAPP laws in other jurisdictions contain similar exclusions.  See, e.g., Tex. Civ. Prac. & 
Rem. § 27.010(a); Okla. Stat. tit. 12, § 1439(2); D.C. Code § 16-5505; Colo. Rev. Stat.  
§ 13-20-1101(8)(a)(II), (III).

14 N.Y. Civ. Rights Law § 70 a(1)(a).  
15 Id. § 70-a(1)(b).  
16 Id. § 70-a(1)(c).  
17 Id. § 76-a(2).
18 See Palin v. New York Times Co., 2020 WL 7711593, at *4 n.5 (S.D.N.Y. 2020); see also 

Coleman v Grand, 2021 WL 768167 (E.D.N.Y. Feb. 26, 2021) (appeal filed).
19 CPLR 3211(g), 3212(h).    
20 CPLR 3211(g)(3); see also CPLR 3214(b) (stay of discovery).  
21 CPLR 3211(g)(2).  
22 CPLR 3211(g)(1), 3212(h).
23 See La Liberte v. Reid, 966 F.3d 79, 87–89 (2d Cir. 2020).

Continued on page 4

The 2020 New York amendments open the door  
for businesses to invoke the anti-SLAPP law when 
claims against them are based on protected speech.  
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adhere to federal procedural rules.24  But the provisions on fee shifting, 

damages and actual malice have a better chance of being deemed 

substantive, so their applicability in federal court is a closer call.25

Another issue is whether the anti-SLAPP law violates the 

constitutional right to trial by jury.26  The highest courts in both 

Washington and Minnesota struck down their states’ anti-SLAPP laws 

on this basis.27  In essence, the laws were unconstitutional because they 

erected too high a hurdle for plaintiffs to survive a pre-trial dismissal 

motion.28  While the New York anti-SLAPP law is different from 

these other state laws in relevant ways, this issue (and a few of the 

other issues above) will engender litigation. 

CONCLUSION

Potential plaintiffs should plan carefully before initiating a speech-

related lawsuit.  To avoid the anti-SLAPP law, the complaint should 

not needlessly implicate constitutionally protected speech.  Further, 

federal court may be the preferred forum, assuming its procedural 

rules will trump the new procedural rules applicable to anti-SLAPP 

issues.  Additionally, given the possibility of an early anti-SLAPP 

motion to dismiss, it is especially important that allegations be 

detailed and thoroughly investigated from the start.

On the other hand, defendants—including business defendants—

should consider whether claims against them trigger anti-SLAPP 

protections.  Because of the law’s broad language, it may apply  

in a wide range of situations. 

If you have any questions regarding anti-SLAPP laws, contact  

John G. Schmidt Jr., Partner, at (716) 847-7095, jschmidt@phillipslytle.com; 

Steven B. Salcedo, Associate, at (716) 504-5782, ssalcedo@phillipslytle.com;  

or the Phillips Lytle attorney with whom you have a relationship. 

New York State’s Amendments to Its Anti-SLAPP Law Could Impact Business Litigants continued from page 3

24 See Pappas v. Philip Morris, Inc., 915 F.3d 889, 893–94 (2d Cir. 2019). 
25 See La Liberte, 966 F.3d at 86 n.3 (discussing Adelson v. Harris, 774 F.3d 803, 809 (2d Cir. 

2014)); Coleman v. Grand, 2021 WL 768167, at *7 (actual malice standard is substantive). 
26 Nick Phillips & Ryan Pumpian, A Constitutional Counterpunch to Georgia’s Anti-SLAPP 

Statute, 69 MERCER L. REV. 407 (2018).

27 Davis v. Cox, 351 P.3d 862, 864 (Wash. 2015) (en banc), abrogated on other grounds by 
Maytown Sand & Gravel, LLC v. Thurston Cnty., 423 P.3d 223, 248 n.15 (Wash. 2018)  
(en banc); Leiendecker v. Asian Women United of Minn., 895 N.W.2d 623, 638 (Minn. 2017) 
(finding anti-SLAPP law unconstitutional “as applied to claims at law alleging torts”); but see 
Taylor v. Colon, 482 P.3d 1212, 1213 (Nev. 2020) (Nevada’s anti-SLAPP law does not violate 
right to jury trial). 

28 Davis, 351 P.3d at 867, 873; Leiendecker, 895 N.W.2d at 636. 

Potential plaintiffs should plan 
carefully before initiating a 

speech-related lawsuit.  To avoid 
the anti-SLAPP law, the complaint 

should not needlessly implicate 
constitutionally protected speech. 
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Insurers Must Give Prompt and Specific Notice 
to Effectively Disclaim Coverage 

In a victory for insurance policyholders, on March 18, 2021,  

the U.S. Court of Appeals for the Second Circuit issued a decision  

in Philadelphia Indemnity Insurance Company v. Yeshivat Beth Hillel  

of Krasna, in which the court upheld a grant of summary judgment 

in favor of a Brooklyn school, Yeshivat Beth Hillel of Krasna.1

The school had sought insurance coverage in connection with  

a May 2013 accident in which a pedestrian was struck and severely 

injured by a school bus operated by the Yeshivat school.  After the 

pedestrian filed suit against the school, the school notified its insurer, 

Philadelphia Indemnity Insurance Company (“Philadelphia”).  

Philadelphia investigated the claim and sent a “reservation of rights” 

letter to the school indicating that the school’s claim 

might not be covered under the policy.   

As will be familiar to most 

policyholders, insurance 

companies often issue 

reservation of rights 

letters even when 

they otherwise 

acknowledge 

coverage and 

begin to defend a claim.

In the Yeshivat case, although Philadelphia noted certain 

reservations of rights in its letter, Philadelphia otherwise indicated 

that it would defend the school against the plaintiff’s claims in the 

personal injury action.  However, three years later, Philadelphia 

commenced a declaratory judgment action seeking a ruling that 

it was not obligated to defend or indemnify the school in the 

underlying personal injury litigation based on exclusions in the 

insurance policy.  In response, the school counterclaimed for a 

declaratory judgment obligating Philadelphia to defend and 

indemnify it.

The U.S. District Court for the Eastern District of New York ruled 

in favor of the school.  In affirming the District Court’s decision, the 

Second Circuit held that Philadelphia’s “reservation of rights” letter 

failed to properly disclaim coverage under New York Insurance  

Law § 3420(d), and that Philadelphia had therefore waived its right to 

invoke the policy exclusion that it believed precluded coverage.  

Under New York law, an insurer that seeks to “disclaim liability or deny 

coverage for death or bodily injury arising out of a motor vehicle accident 

or any other type of accident” must “give written notice as soon as is 

reasonably possible of such disclaimer of liability or denial of coverage.”2  

Moreover, the notice of disclaimer must be detailed and specific.  The 

insurer must “apprise the claimant with a high degree of specificity of the 

ground or grounds on which the disclaimer is predicated.”3

In the Yeshivat case, Philadelphia’s reservation of rights letter did not 

meet those standards, as it stated only that there was “a question” as to 

whether or not Philadelphia had a duty to defend or indemnify 

the school, not that Philadelphia was disclaiming 

coverage.  As the District Court 

explained, the letter was "too 

equivocal and imprecise to 

have provided clear 

notice to [the school] 

of the precise 

exclusion that the 

insurer invoked.”4  

Because Philadelphia’s reservation of rights letter otherwise indicated that 

Philadelphia would defend the underlying claim, and Philadelphia knew or 

should have known all of the relevant facts underlying the claims for which 

it sought to disclaim coverage, the letter was ineffective to disclaim coverage.

As the Yeshivat decision makes clear, New York law demands 

exacting specificity when an insurer seeks to disclaim coverage, and 

routine reservation of rights letters are not always effective.  When 

receiving a reservation of rights letter, policyholders should 

consult with an attorney to review any specific exclusions 

cited by the insurance carrier and determine what steps, 

if any, the policyholder must take in response.

If you have any questions regarding insurance coverage issues, 

please contact Ryan A. Lema, Partner, at (716) 504-5790, 

rlema@phillipslytle.com, or the Phillips Lytle attorney with 

whom you have a relationship. 

1 Philadelphia Indem. Ins. Co. v. Yeshivat Beth Hillel of Krasna, Inc., 839 F. App’x 658  
(2d Cir. 2021).

2 N.Y. Ins. Law § 3420(d)(2).  

3 Gen. Accident Ins. Grp. v. Cirucci, 46 N.Y.2d 862, 864 (1979).
4 Philadelphia Indem. Ins. Co. v. Yeshivat Beth Hillel of Krasna, Inc., 2019 WL 3500944,  

at *2 (E.D.N.Y. July 31, 2019).



U.S. Supreme Court to Review Whether U.S. Discovery 
Can Be Used in Aid of International Arbitration

For parties involved in a foreign or international dispute, 28 U.S.C. § 1782 (Section 1782) is a powerful tool to obtain documents and 

testimony from a person or entity located in the United States.  It permits a party or other interested person to petition a U.S. District Court  

to compel discovery for use in a “foreign or international tribunal.”  Section 1782, however, does not define a “tribunal,” and courts have been 

divided on whether the statute can be used in aid of a private commercial arbitration.  

Over the past year, U.S. Circuit Courts had the opportunity to bring much-needed clarity to the scope of Section 1782.  The courts, however, 

issued divergent opinions and only solidified the Circuit split on the issue.  As a result, the Fourth and Sixth Circuits now permit the use of 

Section 1782 in aid of a private commercial arbitration, whereas the Second, Fifth and Seventh Circuits do not.  On March 22, 2021, the  

U.S. Supreme Court granted certiorari on this question to finally resolve the issue. 

6



THE INTEL DECISION

The primary authority concerning Section 1782 is the U.S. 

Supreme Court’s decision in Intel Corp. v. Advanced Micro Devices, 

Inc., 542 U.S. 241 (2004).  In Intel, the U.S. Supreme Court held 

that a district court has discretion whether to grant a Section 1782 

application and set forth the factors to be considered.  The U.S. 

Supreme Court also held that the European Commission is a 

“tribunal” under Section 1782 when it acts as a first-instance decision 

maker.  In reaching that decision, the U.S. Supreme Court analyzed 

the legislative history of Section 1782 and determined that it applies 

to “quasi-judicial” proceedings.

THE FOURTH AND SIXTH CIRCUITS PERMIT 

SECTION 1782 DISCOVERY IN AID OF PRIVATE 

COMMERCIAL ARBITRATION

In September 2019, the Sixth Circuit held that a private commercial 

arbitration in Dubai was a “foreign or international tribunal” under 

Section 1782.1  The Sixth Circuit reasoned that a dictionary definition 

of “tribunal,” as well as the “historical and continu[ed] usage” of the 

term in legal writing, includes a private arbitral panel.  The Sixth Circuit 

also relied on the U.S. Supreme Court’s reasoning in Intel to support its 

holding that the term “tribunal” applies to non-judicial proceedings.  In 

March 2020, the Fourth Circuit joined the Sixth Circuit in holding that 

“tribunal” under Section 1782 includes a private commercial arbitration 

in the United Kingdom.2

THE SECOND, FIFTH AND SEVENTH CIRCUITS 

REJECT SECTION 1782 DISCOVERY IN AID OF 

PRIVATE COMMERCIAL ARBITRATION

Despite the Fourth and Sixth Circuit’s unified approach, the 

interpretation that Section 1782 applies to private commercial 

arbitration remains a minority position.  

In decisions issued prior to Intel, the Second and Fifth Circuits  

held that a “tribunal” under Section 1782 did not apply to private 

arbitration.3  The Second Circuit revisited the issue in 2020, and many 

expected that the Second Circuit would follow the recent trend set by 

the Fourth and Sixth Circuits and overrule its prior decision in light of 

Intel.  Those predictions did not come true.  In July 2020, the Second 

Circuit affirmed its prior ruling and held that private commercial 

arbitrations are outside the scope of Section 1782.4  The Second Circuit 

explained that its prior decision was not overruled by Intel, because the 

question of whether a private arbitration qualifies as a tribunal under 

Section 1782 was not before the U.S. Supreme Court.

More recently, in September 2020, the Seventh Circuit also 

rejected the application of Section 1782 to private commercial 

arbitrations.5  In contrast to the Fourth and Sixth Circuits, the 

Seventh Circuit determined that the dictionary definition of “tribunal” 

and the statute’s legislative history do not resolve whether private 

arbitral panels are considered “tribunals” under Section 1782.  Further, 

the Seventh Circuit reasoned that a narrow reading of Section 1782 

“avoids a serious conflict” with the Federal Arbitration Act,6  

explaining that if Section 1782 “were construed to permit federal 

courts to provide discovery assistance in private foreign arbitrations, 

then litigants in foreign arbitrations would have access to much more 

expansive discovery than litigants in domestic arbitrations.” 

LOOKING AHEAD: THE U.S. SUPREME COURT

The conflicting U.S. Circuit Court decisions have set the stage for 

resolution of the issue by the U.S. Supreme Court.  On March 22, 2021,  

the U.S. Supreme Court granted a petition for writ of certiorari, in the 

recent Seventh Circuit case, on the question of whether a “foreign or 

international tribunal” under Section 1782 “encompasses private 

commercial arbitral tribunals.”  The case will be heard in the October 

2021 term, with a decision expected by the summer of 2022.7 

Parties involved in international or foreign commercial arbitration 

should pursue a global litigation strategy that includes locating all 

relevant evidence and witnesses.  Parties actively involved in an 

arbitration should closely monitor developments at the U.S. Supreme 

Court. Until the U.S. Supreme Court finally resolves the scope of 

Section 1782, a party seeking relevant evidence in the United States 

should determine whether the Circuit where the evidence is located 

permits an application for discovery under Section 1782.

If you have any questions regarding international litigation,  

please contact Jeffrey D. Coren, Senior Associate, at (716) 847-7024, 

jcoren@phillipslytle.com; Mario Fadi Ayoub, Associate, at  

(716) 847-8319, mayoub@phillipslytle.com; or the Phillips Lytle  

attorney with whom you have a relationship. 

1 Abdul Latif Jameel Transp. Co. Ltd. v. FedEx Corp., 939 F.3d 710, 720, 731 (6th Cir. 2019).
2 Servotronics, Inc. v. Boeing Co., 954 F.3d 209, 216 (4th Cir. 2020).
3 Nat’l Broad. Co., Inc. v. Bear Stearns & Co., Inc., 165 F.3d 184, 191 (2d Cir. 1999); Republic 

of Kazakhstan v. Biedermann Int’l, 168 F.3d 880, 882 (5th Cir. 1999).  In 2009, the Fifth 
Circuit reaffirmed this holding in a non-precedential opinion.  See El Paso Corp. v. La 
Comision Ejecutiva Hidroelectrica Del Rio Lempa, 341 F. App’x 31, 34 (5th Cir. 2009).

4 In Re Guo, 965 F.3d 96, 109 (2d Cir. 2020).
5 Servotronics, Inc. v. Rolls-Royce PLC, 975 F.3d 689, 693 (7th Cir. 2020). 
6 9 U.S.C. §§ 1–15.
7 Servotronics, Inc. v. Rolls-Royce PLC, No. 20-794, 2021 WL 1072280 (U.S. March 22, 2021).
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The Department of Justice’s Power to Dismiss 
Whistleblower Suits
INTRODUCTION

On February 5, 2021, Congress passed President Joe Biden’s  

$1.9 trillion COVID-19 relief package, adding to the $2 trillion 

already appropriated via the Coronavirus Aid, Relief, and Economic 

Security (CARES) Act.1  The CARES Act provided the U.S. Department 

of Health and Human Services (HHS) approximately $253 billion  

in budget, and more is now on the way to HHS.  As with any large 

government spending, the federal government will intensify its scrutiny 

of the health care industry for False Claims Act (FCA) violations.2   

Even so, the health care industry justifiably fears another group  

more than the government: whistleblowers, also known as relators.

Since the early 2000s, health care-related whistleblower cases  

have been steadily on the rise and constitute a majority of the FCA 

cases filed in the United States.3  Despite their prevalence, in qui tam 

suits (i.e., whistleblower suits brought by citizens on behalf of the 

government) where the federal government declined to intervene, 

whistleblowers typically fail to obtain significant recoveries.4   

Since 1986, out of $35.5 billion in total recoveries from qui tam  

suits, the government netted less than 0.1% from cases where it 

declined to intervene.5

Health care industry leaders and other frequent targets of qui tam 

suits should push the U. S. Department of Justice (DOJ) to exercise 

its authority to dismiss qui tam cases in light of increasing costs from 

defending meritless FCA cases.  This is especially so given the rise in 

underwriting for FCA cases through litigation funding.

LITIGATION FUNDING OF QUI TAM CASES  

IS ON THE RISE

Financiers use litigation funding agreements to make non-recourse 

cash payments to relators in return for a share of any future recovery.  

The use of litigation funding agreements in qui tam cases has been on 

the rise, and DOJ has voiced concern over whether these agreements 

unduly shift control of FCA lawsuits to third parties.6  Despite its 

apprehension, DOJ has not yet indicated whether it will more 

frequently move to dismiss meritless qui tam cases.

The Eleventh Circuit recently ruled in Ruckh v. Salus 

Rehabilitation, LLC, 963 F.3d 1089 (11th Cir. 2020), that litigation 

funding agreements are not per se prohibited by the FCA and did not 

deprive the relator of Article III standing.  The Eleventh Circuit’s 

approval of litigation funding will certainly fuel the rise in qui tam 

cases regardless of merit.  Litigation funding agreements pose an 

especial threat to health care industries already struggling to control 

costs.  Given that health care-related qui tam cases make up the 

majority of FCA cases and recoveries, rise in litigation funding will 

only increase a whistleblower’s appetite to continue litigating meritless 

cases in hopes of obtaining a settlement.  Therefore, the health care 

industry should anticipate a significant rise in costs from defending 

qui tam cases.

Since 2015, several Senate members have advocated for regulating 

third-party funding in federal courts.7  Unfortunately, regulating third-

party funding has not yet been entertained by Congress.  Awaiting 

legislative relief does not seem to be a good strategy; instead, for more 

immediate relief, the health care industry should advocate for the 

government to adopt a policy of more robustly dismissing qui tam 

cases under 31 U.S.C. § 3730(c)(2)(A).

CIRCUIT SPLIT ON DOJ’S STATUTORY 

AUTHORITY TO DISMISS QUI TAM CASES

Congress, in drafting the FCA, vested DOJ with the power  

to dismiss a qui tam suit over the relator’s objections.8  Despite its 

seemingly unconstrained power, the government rarely moves to 

dismiss a qui tam case.  Instead, it opts for a hands-off approach  

after declining to intervene, allowing the whistleblowers to continue 

litigating their cases.

1 The Federal Response to COVID-19, COVID-19 Spending, USAspending, https://www.
usaspending.gov/disaster/covid-19.

2 Sean Bosack & Nina Beck, Qui Tam Actions: Managing Risk in the Wake of COVID-19, 
ABA (Sept. 1, 2020), https://www.americanbar.org/groups/litigation/committees/corporate-
counsel/articles/2020/summer2020-qui-tam-actions-managing-risk-in-the-wake-of-covid-19/.

3 Jeff Overley & Daniel Wilson, Raucous 2021 Awaits FCA Litigants After Low-Key Year, 
Law360 (Jan. 22, 2021), https://www.law360.com/articles/1345411/raucous-2021-awaits-
fca-litigants-after-low-key-year.

4 Civil Division, U.S. Department of Justice, Fraud Statistics - Overview October 1, 1986 - 
September 30, 2020, https://www.justice.gov/opa/press-release/file/1354316/download.

5 Id.
6 Stephen Cox, Deputy Assoc. Att’y Gen., U.S. Dep’t of Justice, Keynote Remarks at the 2020 

Advanced Forum on False Claims and Qui Tam Enforcement (Jan 27, 2020), https://www.
justice.gov/opa/speech/deputy-associate-attorney-general-stephen-cox-provides-keynote-
remarks-2020-advanced.

7 News Release, Chuck Grassley, United States Sen. for Iowa, Grassley Leads Lawmakers in 
Introducing Bill to Improve Transparency of Third Party Financing in Civil Litigation,  
(Feb. 13, 2019), https://www.grassley.senate.gov/news/news-releases/grassley-leads-lawmakers-
introducing-bill-improve-transparency-third-party.

8 31 U.S.C. § 3730(c)(2)(A).
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9 DOJ, Factors for Evaluating Dismissal Pursuant to 31 U.S.C. 3730(c)(2)(A) (Jan. 10, 2018) 
(hereinafter “Granston Memo”). This memorandum was authored by Michael Granston, 
Director of the Civil Fraud Section of the Commercial Litigation Branch.

10 See Swift v. United States, 318 F.3d 250, 252 (D.C. Cir. 2003).
11 See United States ex rel. Sequoia Orange Co. v. Baird-Neece Packing Corp., 151 F.3d 1139, 

1145 (9th Cir. 1998).  
12 See United States ex rel. Cimznhca v. UCB, Inc., 970 F.3d 835, 856 (7th Cir. 2020).

In 2018, DOJ issued an internal memo encouraging its attorneys 

to seek dismissal of qui tam cases where dismissal serves one or more 

important policy objectives.9  The so-called “Granston Memo” 

acknowledged the need for DOJ to use its dismissal power more 

diligently given the record increases in FCA qui tam actions.  The 

Granston Memo set forth seven factors that DOJ can use as a basis  

for dismissal to curb meritless qui tam cases, but thus far the 

government remains reluctant to dismiss meritless cases.  This has 

resulted in increased expenses for the health care industry and a 

burden on the judiciary. 

Circuits are currently split on the standard that a court should 

apply in evaluating the government’s motion to dismiss a qui tam case: 

the “Swift Standard” adopted by the D.C. Circuit and the “Sequoia 

Orange Standard” adopted by the Ninth Circuit.  While the Swift 

Standard grants DOJ an “unfettered right” to dismiss the action,10  

the Sequoia Orange Standard requires DOJ to (1) identify a valid 

governmental purpose to dismiss the case, and (2) establish a rational 

connection between the dismissal and that governmental purpose.11  

In a recent case, the Seventh Circuit side-stepped whether to apply 

either the Swift or Sequoia Orange Standard by holding that Federal 

Rules of Civil Procedure Rule 41 grants the government the 

unfettered right to dismiss a complaint before the defendant  

moves for summary judgment.12

CONCLUSION

Given the anticipated rise in FCA suits, the health care industry 

should more frequently appeal to the government to use its dismissal 

powers under 31 U.S.C. § 3730(c)(2)(A), which may result in the 

dismissal of meritless qui tam cases and reduce the defense costs 

incurred facing these ever-increasing claims.

If you have any questions regarding whistleblower actions,  

please contact Alan J. Bozer, Partner, at (716) 504-5700,  

abozer@phillipslytle.com, or the Phillips Lytle  

attorney with whom you have a relationship. 
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Limiting Legal Exposure  
in the Construction Industry

The old adage about “best-laid plans” couldn’t be more relevant than in the construction industry.  No matter how specific the “specs,” how 

detailed the baseline schedule, or how numerous the pre-construction meetings, it is virtually inevitable that unexpected obstacles, delays and 

disputes will arise—some of which may result in arbitration or litigation.

In an ideal world, owners, contractors and sub-contractors work through the myriad of issues that arise during a project and informally resolve 

their disputes. In reality, however, some issues are only resolved after utilizing formal dispute resolution procedures set out in the parties’ contract, 

which often includes mediation, arbitration or litigation.  Given the complexity of construction projects, below is a list of actions those in the 

industry should undertake to limit the time and costs involved when formally resolving a dispute.

INVOLVE LEGAL COUNSEL EARLY

Once it seems unlikely the parties can work through a dispute, 

involving your attorney early on will often save time and expense by 

allowing the attorney to provide advice throughout, rather than reviewing 

numerous emails, letters and documents after a dispute escalates.

RECORD ALL PROJECT DISCUSSIONS

What may seem like a simple work-around can escalate into a 

major dispute.  Thus, it is crucial to document all project discussions, 

whether regularly scheduled project meetings or one-off meetings at 

the jobsite, so that all parties understand what was discussed, and 

there is a record of all agreements and/or disagreements. 

MEMORIALIZE ANY AGREEMENT ABOUT PAYMENT 

THAT DEVIATES FROM THE CONTRACT 

Oftentimes, to simplify the payment process, owners will negotiate 

payment terms, such as paying a contractor under the units for out-of-

scope work.  It is especially important to document these alternative 

payment arrangements, as they are fodder for disputes about missing 

or inadequate payments.

ORGANIZE THE PROJECT FILE

A construction project generates volumes of data, such as 

drawings, .pdfs, letters, emails, Word documents, photographs and 

videos.  Keeping the project file organized, and limiting the number of 

“temporary” folders, will greatly assist the attorneys should a dispute 

arise and will help to limit the cost of discovery in litigation.

KEEP AN ACCURATE LOG OF 

ALL CHANGE ORDERS

Accurately track any work performed out of scope and all submitted 

change orders, whether approved or not, to help support claims 

concerning these change orders and the work performed thereunder.

DOCUMENT ALL ITERATIONS OF, AND  

CHANGES TO, THE PROJECT SCHEDULE 

It is almost inevitable that the project schedule will change 

multiple times.  To support or limit any delay damages claims, 

it is imperative to document all schedule changes and updates. 

While parties will often work through the issues that arise during 

a project informally without engaging counsel, it is likely some 

problems will require attorney assistance.  Involving the attorney  

at the outset and keeping track of all the moving parts of a project  

on a daily basis will greatly assist in resolving disputes efficiently  

and economically.

If you have any questions regarding limiting legal exposure in the 

construction industry, please contact Erin C. Borek, Senior Associate, at 

(716) 847-7048, eborek@phillipslytle.com, or the Phillips Lytle attorney

with whom you have a relationship. 

Stay in the Know
Phillips Lytle offers our clients periodic updates and alerts 

in several practice areas with a focus on new decisions and 

trends impacting the industries in which they are involved.  

Sign up at phillipslytle.com and click on “E-publications 

Sign-up  under the Publications enu. ere you ll also nd 

various articles of interest.

We invite you to check out our Thought Leadership videos 

at www.phillipslytle.com/ThoughtLeadership.aspx.
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Spotlight

ELEPHANT IN THE COURTROOM:  
ANIMAL RIGHTS CASE IN NEW YORK'S  
TOP COURT HAS BUFFALO LINK

The excerpts below are from The Buffalo News article entitled Elephant in the courtroom: Animal rights  

case in New York’s top court has Buffalo link, authored by Dan Herbeck, updated May 10, 2021, reporting  

on a historic case involving Phillips Lytle:

DOES A 4-TON ELEPHANT NAMED HAPPY HAVE A LEGAL RIGHT TO BE HAPPY?

If elephants like Happy are kept in zoos, is  

that an illegal form of imprisonment under the 

United States Constitution? Should Happy and 

other elephants be released from zoos, and be given 

more room to roam in animal sanctuaries?

Those are three of the main issues in a lawsuit 

that is headed for New York state’s highest court.

And a prominent Buffalo lawyer represents the 

defendant in the case, the Wildlife Conservation 

Society, which runs New York City’s Bronx Zoo, 

where Happy lives.

The zoo’s attorney is Kenneth A. Manning …  

a longtime partner at the Phillips Lytle law firm. 

According to court papers, Manning is assisted 

on the case by two other Phillips Lytle attorneys, 

Joanna J. Chen and William V. Rossi.  

“Federal courts have repeatedly held that 

animals do not qualify as ‘persons’ under state  

and federal law,” Manning said in court papers  

filed on Feb. 1.

State judges have repeatedly ruled in Manning’s 

favor, but on Tuesday, New York’s highest court—

the Court of Appeals—agreed to hear an appeal  

of the case.

The Nonhuman Rights Project has tried 

unsuccessfully for years to prove that federal laws 

that protect the rights of human beings should also 

protect animals. 

 “Humans are not the only animals entitled to 

recognition and protection of their fundamental 

rights,” the nonprofit organization maintains.

“Forcing an elephant like Happy to live alone  

in a small unnatural environment, where she is 

prevented from exercising free will and engaging in 

her innate behaviors, causes physical and emotional 

suffering,” the group has argued. “It’s time for the 

Bronx Zoo to send Happy to an elephant sanctuary 

where she can live freely with other elephants in an 

environment that is similar to her natural habitat.”

The Bronx Zoo provides safe and humane 

treatment of Happy, and is proud of its close adherence 

to federal and state animal welfare laws that protect 

animals in captivity, Manning said in court papers.

Moving Happy from the zoo to an animal 

sanctuary “would not amount to ‘release,’ but  

would simply change the conditions of Happy's 

‘confinement’ from one enclosed setting to 

another,” Manning further argued.

“This marks the first time in history that the 

highest court of any English-speaking jurisdiction 

will hear a habeas corpus case brought on behalf  

of someone other than a human being,” the 

Nonhuman Rights Project, the organization that  

is pressing the lawsuit, said in a news release.

So far, no court date has been set for the State 

Appeals Court argument over the case. 
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PRACTICE SPOTLIGHT: 

LIFE SCIENCES  
& HEALTH EFFECTS

The Phillips Lytle Life Sciences & Health Effects Team offers a 

unique combination of legal and scientific expertise with decades of 

experience in high-stakes, complex product liability and other health 

effects litigation. Our Team of experienced mass tort litigators, lawyer/

scientists, and scientific analysts with advanced scientific degrees 

coordinates strategic scientific defenses for litigation involving companies, 

small and large, including several among the FORTUNE 100.

HEALTH EFFECTS LITIGATION

We defend clients facing health effects claims regarding products 

ranging from pharmaceuticals and medical devices to consumer 

products, food products and chemicals.

EXPERT WITNESS TESTIMONY

We have a proven track record of identifying and working with the 

top experts in the country to develop scientifically strong and sound 

defenses to mass torts, class actions and other litigations.

RISK MITIGATION

Advising our clients on risk management strategies to avoid 

litigation is an important aspect of our role as trusted advisors.

REGULATORY COMPLIANCE AND INTERNAL 

INVESTIGATIONS

We have experience in compliance matters for entities regulated 

by the FDA and other federal and state agencies, and as advisors in 

conducting internal investigations to ensure regulatory compliance. 

To learn more, contact Phillips Lytle Life Sciences & Health Effects Team 

Co-Leaders, Eric M. Kraus (212) 508-0408, ekraus@phillipslytle.com;  

or Lisa L. Smith (716) 847-8336, lsmith@phillipslytle.com; or the  

Phillips Lytle attorney with whom you have a relationship.

Congratulations to Lisa Smith  
who was selected as a member of 
Law360’s 2021 Life Sciences Editorial 
Advisory Board.  The editorial advisory 
board provides feedback on Law360’s 
coverage and expert insight on how  
best to shape future coverage.
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CHAMBERS USA

Phillips Lytle LLP is proud to be recognized for a seventh 

consecutive year by Chambers USA for excellence in Litigation: 

General Commercial – Upstate New York. 

Ranked attorneys in General Commercial Litigation include:
• Edward S. Bloomberg
• John G. Schmidt Jr.
• Kenneth A. Manning
• Kevin J. English
• Preston L. Zarlock

NEW PARTNERS ANNOUNCED

Phillips Lytle is pleased to name the following partners in 2021:

ANDREW P. DEVINE

Mr. Devine focuses his practice in the areas  

of environmental, mass tort, business, contract, 

construction, banking, insurance and real estate 

litigation, as well as FINRA and other securities 

matters. He also advises clients on fact 

development and electronic discovery issues.  

He can be reached at (716) 504-5718  

or adevine@phillipslytle.com.

TRISTAN D. HUJER

Mr. Hujer focuses his practice on class actions, 

business and commercial litigation, representing 

companies in the financial, energy, health care, 

technology and legal-cannabis industries.   

He can be reached at (716) 504-5728  

or thujer@phillipslytle.com.

ALSON JAMES MCKENNA

Mr. McKenna concentrates his practice in  

the area of banking and financial services.   

He regularly represents lenders and borrowers 

with respect to a wide range of secured transactions. 

He can be reached at (585) 238-2037  

or amckenna@phillipslytle.com.

IN MEMORIAM 

FREDERICK G. ATTEA 
1939–2021

It is with great sadness that we announce our beloved 

partner, Fred Attea, has passed away.  Fred was a very 

important part of our firm’s history.  His accomplishments 

over the course of the 57 years he was an attorney with 

Phillips Lytle came naturally.  He was a passionate and tireless 

advocate for his clients—focusing all of his energy on 

achieving the greatest results on their behalf.  His legal 

craftsmanship has been recognized not only by those clients 

who were fortunate enough to be represented by him, but 

also by his colleagues and his peers, and the many Phillips Lytle 

partners who he so effectively mentored as young attorneys.  

Fred’s passion did not stop with his legal work.  He made 

it his life’s mission to help others.  His quiet generosity was 

experienced by countless educational institutions and 

nonprofit organizations.  As successful and accomplished as 

Fred was, he never missed an opportunity to talk about his 

family.  And right beside the importance of his family was his 

faith—Fred wore his faith on his sleeve.  

Brilliant. Creative. Funny. Sensitive. Passionate. Private. 

Spiritual. Humble. Remarkable. Iconic. Someone you come 

across only once in a lifetime. Fred's character and values are 

instilled in all of us, and his spirit will be with us each and 

every day.
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Amanda L. 
Lowe

Andrew P. 
Devine

Erin E. 
Connare

Joanna J.  
Chen

PHILLIPS LYTLE COMMERCIAL LITIGATION ATTORNEYS 
NAMED A 2020 UPSTATE NEW YORK SUPER LAWYERS®  
RISING STAR:

Nicolas J.  
Rotsko

Kevin J. 
Mulvehill
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Sonner

Elizabeth A. 
Bove
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Rochester 
Employment Law – Individuals
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Smith
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Whitcomb

Preston L. 
Zarlock

PHILLIPS LYTLE COMMERCIAL LITIGATION ATTORNEYS 
RECEIVING 2020 SUPER LAWYERS® RECOGNITION:

Alan J.  
Bozer

Myles K. 
Bartley

Craig R.  
Bucki

Sean C. 
McPhee

Joseph B. 
Schmit

PHILLIPS LYTLE COMMERCIAL LITIGATION ATTORNEYS 
RECEIVING 2021 BEST LAWYERS® RECOGNITION:

Edward S.  
Bloomberg

Tamar P. 
Halpern

David L.  
Cook

Richard E. 
Honen

“Lawyer of the Year” 
Albany 

Corporate Law

Angela Z.  
Miller

PHILLIPS LYTLE COMMERCIAL LITIGATION  
ATTORNEYS RECOGNIZED ON BOTH THE  
INAUGURAL BEST LAWYERS: ONES TO WATCH 
AND SUPER LAWYERS® RISING STARS LISTS:

PHILLIPS LYTLE ATTORNEYS NAMED TO BEST LAWYERS® AND SUPER LAWYERS® LISTS

Phillips Lytle is honored to be among the 2021 U.S. News – Best Lawyers® “Best Law Firms” and has earned “Top Listed” rankings in New York 

State in Commercial Litigation and Product Liability Litigation - Defendants on The Best Lawyers in America© 2021 list.  Phillips Lytle earned  

a National Tier 2 ranking for Mass Tort Litigation/Class Actions - Defendants, and its Buffalo office earned a Top Listed City Award for 

Commercial Litigation and Product Liability Litigation - Defendants.  The annual Best Lawyers® list is based on an exhaustive peer-review 

evaluation.  Their methodology can be found on www.bestlawyers.com/Methodology.

Phillips Lytle is also pleased to have multiple attorneys across New York State named to one of several 2020 Super Lawyers® lists issued  

by Thomson Reuters.  The selections of Super Lawyers® are made using a patented multiphase selection process where peer nominations and 

evaluations are combined with independent research.  This methodology can be found at www.superlawyers.com/about/selection_process.html.
BEST LAWYERS® AND SUPER LAWYERS® RECOGNITION

Congratulations to the following Phillips Lytle attorneys, within our Commercial Litigation practice, who have received both a 

2021 Best Lawyers® recognition and a 2020 Super Lawyers® recognition.



At Phillips Lytle, our Commercial 
Litigation Team brings to bear 
unique case-management skills 
and techniques for success  
in business litigation.   
Our attorneys have extensive 
experience in all phases of 
disputes, including banking, 
contracts, sales and product 
distribution, services, financing, 
construction, insurance coverage, 
joint ventures, employment, 
technology, franchising, licensing, 
leasing, real estate finance and 
development, trusts, shareholder 
and partnership disputes, and 
contract disputes.

For additional information or advice, please contact one of our 
Commercial Litigation attorneys listed below: 
John G. Schmidt Jr., Partner, Team Leader 
Preston L. Zarlock, Partner, Team Leader

Mario Fadi Ayoub, Associate

Christopher D. Barraza,  
Special Counsel

Myles. K. Bartley,  
Special Counsel 

Peter A. Bellacosa, 
Senior Counsel

Joel A. Blanchet, Partner

Edward S. Bloomberg,  
Of Counsel

Samuel Borbor-Sawyer, Associate 

Erin C. Borek, Senior Associate

Elizabeth A. Bove, CIPP/US, 
Senior Associate

Alan J. Bozer, Partner

William J. Brennan,  
Senior Counsel

Craig R. Bucki, Partner

Joanna J. Chen, Partner

William D. Christ, Partner 

Anna Mercado Clark, CIPP/E, 
CIPP/US, Partner 

Erin E. Connare,  
Senior Associate

David L. Cook, Partner 

Jeffrey D. Coren,  
Senior Associate

Andrew P. Devine, Partner

James D. Donathen, Partner

James J. Doody, Associate

Tracy L. Edwards, Associate 

Kevin J. English, Partner

Colin X. Fitzgerald, Associate

Chad W. Flansburg, Partner

Joshua Glasgow, Special Counsel 

Marc H. Goldberg,  
Special Counsel 

James R. Grasso, Partner

Kevin M. Hogan,  
Managing Partner

Richard E. Honen, Partner

Tristan D. Hujer, Partner 

Paul F. Jones, Of Counsel

Gary F. Kotaska, Of Counsel

Eric M. Kraus, Partner

Ryan A. Lema, Partner

Craig A. Leslie, Partner

Amanda L. Lowe, Partner

Daniel R. Maguire,  
Senior Associate

Kenneth A. Manning, Partner

Lisa McDougall, Of Counsel

David J. McNamara, Partner

Sean C. McPhee, Partner

Angela Z. Miller, Partner

Mark J. Moretti, Of Counsel

Mary-Jane R. Morley, Associate 

Paul Morrison-Taylor,  
Of Counsel

Kevin J. Mulvehill, Partner

John T. Murray, Associate

Chloe J. Nowak, Associate 

Mark F. Pincelli, Associate 

Patricia M. Pirri, Associate

Michael B. Powers, Of Counsel

Linda T. Prestegaard, Partner 

Thomas F. Puchner, Partner

Todd A. Ritschdorff, Partner

William V. Rossi, Associate

Nicolas J. Rotsko, Partner

Steven B. Salcedo, Associate 

Joseph Schafer, Associate

Joseph B. Schmit, Partner

Martin V. Schwartz,  
Special Counsel 

Ronald S. Shubert, Partner

Lisa L. Smith, Partner 

Jacob S. Sonner, Senior Associate

Kyle Tanzer, Associate 

Joshua S. Wallace, Associate 

Tara Ward, Senior Associate 

Richard Weingarten,  
Senior Associate

James W. Whitcomb, Of Counsel

Sam Williams, Associate 

Alan M. Wishnoff, Of Counsel
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WASHINGTON, DC OFFICE
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Suite 300 
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Phone 202 617 2700 
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Phone 519 570 4800 
Fax 519 570 4858
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Prior results do not guarantee a similar or future outcome.  The foregoing is for informational and advertising purposes only.  The information provided is not legal advice for any specific matter and does not create an attorney-client 
relationship.  The recipient of this publication cannot rely on its contents.  If legal advice is required for any specific matter, please consult with qualified legal counsel.  We would be pleased to assist you.  ©2021 Phillips Lytle LLP

Phillips Lytle is a member of LawExchange International—an association of 
independent law firms covering the world’s commercial centers within Europe, 
North and South America, the Asia/Pacific and the Middle East. 
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