Avoiding Unenforceable Liquidated Damages Clauses
courts address and answer the critical question of a liquidated
industries in a variety of commercial agreements and transactions.

damages clause’s enforceability. It also provides a useful framework

Given the potentially far-reaching consequences, it is important for

for evaluating contractual damages clauses—both at the time that

both parties to a contract with a liquidated damages clause to

the parties are negotiating the terms and when the courts are called

understand its enforceability.

upon to consider enforceability.

LIQUIDATED DAMAGES CLAUSE GENERALLY

RES EXHIBIT SERVICES, LLC V. GENESIS
VISION, INC. D/B/A ROCHESTER OPTICAL

A liquidated damages clause “is an estimate, made by the parties
at the time they enter into their agreement, of the extent of the injury
that would be sustained as a result of breach of the agreement.”

In RES Exhibit Services, LLC v. Genesis Vision, Inc., Index No. 201514088 (Sup. Ct., Monroe Cnty. 2016) Phillips Lytle LLP represented

Truck Rent-A-Center, Inc. v. Puritan Farms 2nd, Inc., 41 N.Y.2d 420,
424 (1977). In other words, the parties to a contract may agree

of a liquidated damages clause contained in a Master Exhibit Services

between themselves on the amount of damages to be paid if there is
a breach rather than leaving that amount up to the court or jury. Id.

of certain trade show-related services and deliverables to support Genesis

Generally, a liquidated damages clause will be sustained if the

Vision, Inc. d/b/a Rochester Optical’s (“Rochester Optical”) trade show

agreed-upon amount is reasonably
proportional to the probable loss and

amended by a “First Amendment” to

the amount of actual loss is impossible

include a “Termination Fee” that would

JMD Holding

be payable to RES in the event of a

Corp. v. Cong. Fin. Corp., 4 N.Y.3d

“Termination Event,” which included

373, 380 (2005) (citing Truck Rent-

“Rochester Optical failing to attend and

A-Center, 41 N.Y. 2d at 424). If,
space size referenced in the PAFs
or grossly disproportionate to the

incorporated [into the Agreement].”

probable loss, courts will consider

Both RES and Rochester Optical were

the clause a penalty and will not

represented by counsel relative to the

enforce it. Id. Whether or not a clause

negotiation of the Agreement and First

is an unenforceable penalty “is a
question of law, giving due consideration

calculated by a formula set forth in the

to the nature of the contract and

Termination Fee paragraph of the

circumstances.” Bates Adver. USA,

Agreement. RES contended in the

Inc. v. 498 Seventh, LLC, 7 N.Y.3d

lawsuit that the Termination Fee

115, 120 (2006) (quoting JMD

under the Agreement was triggered

Holding Corp., 4 N.Y.3d at 379).

by Rochester Optical’s failure to attend

A recent decision by Justice
Matthew A. Rosenbaum of the

and exhibit at a required trade show.
Notably, as part of the liquidated

New York State Supreme Court,

damages clause set forth in the

Commercial Division, 7th

Agreement, Rochester Optical

into how New York’s
specialized commercial
6

Termination Fee bore a reasonable
proportion to the probable loss

that RES would sustain if Rochester Optical failed to perform its
obligations, and (2) the actual amount of damages incurred by RES
would be difficult, if not impossible, to measure.
RES filed a motion for summary judgment that sought, among

CONCLUSION
While liquidated damages clauses are generally enforceable under
New York law, there are circumstances in which New York courts will
strike them down. Contracting for liquidated damages clauses that

other relief, $388,630 as liquidated damages under the Agreement.

New York courts will enforce requires thoughtful drafting without

Rochester Optical cross-moved for, among other relief, a declaration

overreach. Parties should avoid the term “penalty” when describing

that the Termination Fee was an unenforceable penalty.

or referring to the liquidated damages provision. Instead, parties

Justice Rosenbaum decided that the Termination Fee was

should include language that (i) the actual damages resulting from

enforceable and was not a penalty. RES’s motion for summary

the breach are difficult to ascertain, (ii) the liquidated damages are

judgment on liability was granted in the sum of $388,630, together

intended to constitute an estimate of damages, (iii) the parties agree

with a money judgment in this sum and statutory interest. In reaching

the liquidated damages are reasonable in light of the anticipated harm

this decision, Justice Rosenbaum specifically relied on the stipulations

caused by the related breach, and (iv) the liquidated damages do not

made by the parties in the Agreement.

constitute a penalty. Such language would likely bolster enforceability

The Court was persuaded that it “must enforce the Amended
Agreement as unambiguously written as agreed to by the sophisticated

of the clause.
For assistance with drafting enforceability language, or for more information

and represented parties … and [declined] Rochester Optical’s

on liquidated damages clauses, contact Chad W. Flansburg, Business Litigation

invitation to overrule the unambiguous agreement entered into

Partner, at (585) 238-2009 or cflansburg@phillipslytle.com.

n

by the sophisticated entities.”
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