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In Cellino & Barnes, P.C. v. Cellino 
& Cellino, LLP, No. 19-cv-00729-EAW 
(Aug. 5, 2019), a shareholder in a pro-
fessional corporation brought a deriv-
ative action against a competing law 
firm, asserting claims of trademark in-
fringement, unfair competition, and di-
lution under federal and state law. De-
fendant moved to dismiss based on lack 
of standing, arguing that the complaint 
failed to satisfy the pleading require-
ments of Fed. R. Civ. P. 23.1. The Court 
first observed that a plaintiff ’s pleading 
burden under Rule 23.1 is more onerous 
than that required to withstand a motion 
to dismiss under Fed. R. Civ. P. 12(b)(6), 
and requires the plaintiff to state with 
particularity any effort made to obtain 
the desired action from the directors or 
comparable authority, or the reasons for 
not making the effort. In other words, 
a shareholder asserting a claim on be-
half of a corporation must first exhaust 
intra-corporate remedies or sufficiently 
plead futility. Regarding the latter, while 
defendant did not contest that it would 
have been futile for the shareholder to 
make a demand on the corporation’s 
board of directors, it argued that anoth-
er alternative was available — namely, 
obtaining permission from the Justice 
presiding over the corporation’s state 
court dissolution proceeding. The Court 
agreed, finding that the Justice presiding 
over the state court proceeding consti-
tuted a “comparable authority” under 
Rule 23.1, meaning plaintiff was required 
to plead with specificity what efforts 
he made to obtain that permission or 

why such efforts were 
not made. Because it 
was undisputed that 
no such efforts were 
made, and because it 
could not plausibly 
be pled that such ef-
forts would be futile, 
dismissal for lack of 
standing was appro-
priate. Notably, how-
ever, the dismissal was 
without prejudice to 
any claims that may be 
raised on behalf of the 
corporation following 
proper presentation of 
the request to the Jus-
tice presiding over the 
state court dissolution 
proceeding.

Permissive 
Intervention

In Up State Tow-
er Co., LLC v. Town 
of Cheektowaga, No. 

19-cv-00280-GWC (Sep. 17, 2019), 
plaintiffs commenced an action claiming 
that defendants’ denial of their applica-
tion for a special use permit to construct 
a wireless telecommunications tower 
violated federal and state law. Six weeks 
later, the local school district moved to 
intervene, claiming that its conveyance 
of the underlying real property was sub-
ject to a restriction requiring the proper-
ty to be used for “recreational purposes.” 
Observing that permissive intervention 
is available in the Court’s discretion if 
the motion is “timely” and the proposed 
intervenor “has a claim or defense that 
shares with the main action a common 
question of law or fact,” the Court first 

found that the school district’s motion 
was timely because it was made “at the 
outset of the case.” The Court then found 
that intervention would not “unduly de-
lay or prejudice the adjudication of the 
rights of the original parties,” because in-
tervention would significantly contribute 
to full development of the factual issues 
and legal questions presented. Finally, 
because the proposed intervenor claims 
that construction of the tower would vi-
olate the restrictive covenant in its deed 
for the underlying property, a common 
question of law or fact was raised, such 
that permissive intervention was war-
ranted.

Federal Jurisdiction
In Fresh Air for the Eastside, Inc., et 

al. v. Waste Management of New York, 
LLC, et al., No. 18-cv-6588-EAW (Sept. 
16, 2019), plaintiffs alleged violations 
of the Resource Conservation and Re-
covery Act (“RCRA”), the Clean Air 
Act (“CAA”), and various common law 
obligations, arising from defendants’ 
operation of a landfill and the alleged 
impacts from odors and excess fugitive 
emissions on the surrounding neigh-
borhood. Defendants initially moved 
to dismiss under Rule 12(b)(1) on vari-
ous subject matter jurisdiction grounds, 
all of which the Court rejected. First, 
because the CAA and RCRA statutes 
contain citizen suit provisions that em-
power citizens to enforce both statutes, 
the doctrines of Burford abstention and 
primary jurisdiction did not apply, for 
otherwise both doctrines would effec-
tively strip citizens of those statutory 
rights. Next, Colorado River abstention 
also did not apply because there was 
no parallel state proceeding underway. 
Third, the political question doctrine did 
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not apply because the issue presented 
here — whether a landfill operator was 
liable for property damages arising from 
the release of noxious emissions — is a 
determination squarely within the tra-
ditional competency of the judiciary to 
adjudicate, and Congress had charged 
federal courts with adjudicating citizen 
suits to enforce these types of alleged vi-
olations of the CAA and RCRA. Finally, 
the first to file rule also did not apply be-
cause the issues raised in this action were 
substantially more varied, nuanced and 
complex than those raised in a compan-
ion action and, contrary to the tradition-
al analysis under the first to file doctrine, 
both cases were currently pending in 
the same district before the same judge. 
The Court then granted the motion for 
summary judgment in part, when it dis-
missed plaintiffs’ private nuisance claim 
because the alleged nuisance conditions 
were too widespread and threatened far 
more than one or a few individuals, and 
it dismissed the trespass claim, because 
New York law does not recognize a tres-
pass cause of action based on intangible 
invasions by odors or fugitive emissions.

Trade Secret Misappropriation
In ValveTech, Inc. v. Aerojet Rocket-

dyne, Inc., No. 17-cv-6788-FGP-JWF 
(Sep. 26, 2019), plaintiff asserted claims 
for breach of contract, misappropriation 
of trade secrets, and unfair competition, 
alleging that defendant refused to return 
proprietary information following de-
fendant’s termination of the parties’ busi-
ness relationship. After plaintiff amend-
ed its complaint, defendant moved to 
dismiss. The Court granted the motion 
in part, finding that the breach of con-
tract claim failed because plaintiff had 
not pled actual damages resulting from 
defendant’s alleged breach. The Court 
also found that plaintiff ’s unfair compe-
tition claims were preempted because, 
while they were based on a different 
theory of liability, the allegations under-
lying those claims necessarily depended 
on defendant’s misuse of plaintiff ’s trade 
secrets. The Court declined to dismiss 
plaintiff ’s misappropriation claims, how-
ever, finding that plaintiff sufficiently 
pled the requisite facts to state a claim. 
Specifically, plaintiff alleged that its trade 

secrets consisted of unique and innova-
tive concepts and designs, and that it de-
rived independent economic value from 
those secrets not being generally known. 
In addition, plaintiff sufficiently alleged 
that it made reasonable efforts to main-
tain the secrecy of its trade secrets. Final-
ly, because there had been no discovery, 
plaintiff was not required to demonstrate 
the precise ways that defendant may have 
misused plaintiff ’s trade secrets, requir-
ing denial of that branch of defendant’s 
motion.

Tort Claims
In D’Amico, et al. v. Waste Manage-

ment of New York, LLC, No. 18-cv-6080-
EAW (Sept. 9, 2019), defendant moved 
to dismiss plaintiffs’ second amended 
complaint, in which plaintiffs alleged 
that defendant’s operation of a landfill 
caused noxious odors to be emitted into 
the surrounding environment, causing 
property damages to residents in the sur-
rounding area and for which they sought 
recovery under common law claims for 
public nuisance and negligence. The 
Court granted the motion in part, ruling 
first that its prior determination — that 
the negligence claim in the first amended 
complaint was sufficiently pleaded — re-
mained the law of the case because the 
second amended complaint set forth the 
exact same allegations to support that 
claim. The Court dismissed plaintiff ’s 
public nuisance cause of action, without 
prejudice, finding that plaintiffs had not 
plausibly alleged facts that the public nui-
sance was substantially interfering with 
rights held in common by the public, nor 
that plaintiffs had suffered a special inju-
ry distinct from any harm suffered by the 
public at large. According to the Court, 
while diminished property values may 
constitute a special injury under New 
York law, allegations of pecuniary injury 
will not be sufficient to satisfy the partic-
ular injury test if the injuries involved are 
common to the entire community exer-
cising the same public right. Plaintiff had 
failed to allege facts to support the con-
clusion that the alleged pecuniary loss 
did not extend to the entire community.

Zoning Law and the Telecommunication 
Act

In Up State Tower Co., LLC, et al. v. 
Town of Southport, et al., No. 18-cv-
6445-EAW (Sept. 25, 2019), plaintiffs 
brought claims under the Telecommuni-
cation Act of 1996, the Declaratory Judg-
ment Act, and Articles 30 and 78 of the 
New York Civil Practice Law and Rules, 
alleging defendants unlawfully denied 
their application for a site plan approv-
al and area variance to erect a wireless 
telecommunication tower. Defendants 
moved for summary judgment, and the 
Court granted the motion in part. With 
regard to claims that certain provisions of 
the Town’s zoning law that imposed per-
mit fees on applicants violated New York 
law, the Court agreed that there were no 
disputed issues of material fact, but de-
nied defendants’ motion for summary 
judgment and instead granted summary 
judgement to plaintiffs. For each provi-
sion, the Court determined that they did 
not include a “reasonable” limitation, did 
not limit the fees to those that are “neces-
sary,” or did not contain a codified limit 
such as an audit procedure or guidance 
as to what fees could be charged, leaving 
the fees subject only to the “unfettered 
discretion of the planning board.” With 
respect to the TCA claims, the Court 
granted defendants’ motion, finding that 
a reasonable trier of fact could only de-
termine that defendants properly denied 
the application because plaintiffs failed 
to respond to defendants’ reasonable re-
quest for supplemental information on 
alternative locations and because plain-
tiffs had allowed the TCA “shot clock” to 
expire.

Extensions of Case Management 
Orders

In Cameron v. United Parcel Service, 
Inc., No. 18-cv-01473-LJV-JJM (Aug. 1, 
2019), the parties submitted a joint mo-
tion seeking a 60-day extension of the 
deadlines in the Court’s Case Manage-
ment Order (“CMO”), citing their “pro-
tracted discussions” following mediation 
as the basis for the extension. Noting that 
Fed. R. Civ. P. 16(b)(4) allows the Court 
to modify a CMO “only for good cause 
and with the judge’s consent,” the Court 
found good cause lacking because both 
the CMO and the Court’s ADR Plan 
make clear that mediation does not fur-
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nish good cause for an extension. Ac-
cordingly, because “federal courts have 
no more discretion to disregard [a] Rule’s 
mandate than they do to disregard con-
stitutional or statutory provisions,” the 
Court was constrained to deny the mo-
tion since the parties offered no explana-
tion as to what discovery occurred in the 
two months preceding the mediation, or 

the two months that passed after their 
settlement discussions concluded. Thus, 
while the parties remain free to conduct 
further discovery as they may agree, 
“they may not seek the court’s assistance 
in doing so.” 
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