
The Proper Use of a Private Investigator  
in Commercial Litigation

For most people, business litigation is not among the pleasant 

thoughts they ponder over their first cup of morning coffee.  Others 

have the misperception that litigation should be avoided at all costs—

with thoughts of depositions, court appearances, mountains of 

documents and electronic data, and legal fees.  Then again, if you  

or your business are being harmed, or the well-being of your 

employees, shareholders or customers are at risk, then litigation  

may be the best option.

An efficient and strategic avenue to explore in a business dispute  

is the pre- and early-litigation use of a private investigator.  After  

a proper evaluation of need, their services can be invaluable, 

particularly so for identifying and mitigating immediate 

harm and reducing the cost and time commitment 

required later, during the discovery process of 

litigation.  This approach also allows a party to 

legally and ethically obtain unfiltered evidence  

to evaluate and build a case before that case is 

commenced in the courts.

Private investigators are especially helpful in  

the business fraud scenario.  A dishonest principal, 

employee, vendor, shareholder or competitor is,  

in the first instance, dishonest.  They lie and conceal.   

By the time a lawyer serves discovery demands and 

deposition notices after the first scheduling conference in 

court, the money may be spent, the trade secrets or confidential 

information disclosed or sold, and the incriminating emails deleted.

If the harm done to your business has the potential for criminal 

prosecution, just turning the matter over to law enforcement may be 

the right move, but prosecutors do not represent the victim.  They 

represent “the People.”  They do great work, as does law enforcement, 

but their first duty is to the commonwealth, not you, your employees, 

customers or shareholders.  Plus, if the evidence and witness 

statements are collected properly, they can always be provided to law 

enforcement at a later date. 
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Further, a private investigator and the lawyer supervising his or her 

work are not “state actors,” governed by the strict constitutional and 

legislative restraints imposed on law enforcement and prosecutors.1

Early in a case, a private investigator can help identify witnesses, 

targets, accomplices and allies in an investigation.  They can be 

invaluable in collecting evidence and witness statements that pass 

muster in either civil or criminal proceedings.  Assuming the privacy 

laws and labor regulations governing your business allow for it,  

a computer forensic consultant can image and preserve electronic 

evidence, and have it processed for early review.2  Consider pulling 

email account data from your company server and imaging the 

suspect’s workstation after hours.  What is in his or her Internet 

history or “My Documents” file?  Should recently deleted files be 

recovered and reviewed?  What attachments are being sent to his or 

her personal email address?  Hey look, is that a personal net worth 

statement in his or her recycle bin?  Pre-litigation investigation can 

help determine if the litigation would be worth it—are there assets 

and where are they?  If bank statements and financial accounts are 

discovered, and can be legally reviewed, an accountant can add insight 

and identify patterns that may be useful.  You just need to make sure 

that what is accessible is accessed legally (and then thoroughly, and 

then preserved without alteration).

Background checks and social media profiles can also be helpful.  

Surveillance may be in order, be it tracking vehicles to a competitor’s 

2
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1   People v. Chavez, 13 Misc. 3d 1246(A), No. 2006CN007453, 2006 WL 3525394, at *2 
(Crim. Ct. N.Y. Cnty. Dec. 8, 2006) (discussing when private investigative conduct becomes 
state action, but emphasizing the general rule that “[b]ecause the Fourth Amendment only 
regulates government activity, an unauthorized act by a private person does not violate these 
constitutional limitations as long as the individual acted entirely on his own”).

2   United States v. Shkreli, No. 15-CR-637, 2017 WL 3608252, at *3-4 (E.D.N.Y. May 16, 
2017) (finding that a former CEO did not have an expectation of privacy in computer records 
his former company produced to the government).
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parking lot or a pinhole camera in the ceiling tile above the 

desk of the pilfering payroll clerk.3  Also, if there is a threat 

of violence or sabotage, surveillance of the target may be 

more economical than security for everyone else.  And all of 

this can be done confidentially, prior to commencing suit.

Although given more latitude than law enforcement, 

investigators and the attorneys who supervise their work  

are still constrained by certain legal and ethical rules.   

For example, depending on the jurisdiction, an investigator 

may not legally be able to record a conversation with a 

witness who does not consent to the recording, and cannot 

trespass on private property to obtain evidence.4  In addition 

to legal constraints, in New York, investigators acting at the 

direction of an attorney must obey the attorney’s ethical 

obligations.5  An experienced and competent investigation/

legal team will understand these obligations, so as to not 

prejudice a case before it is commenced.  Moreover, your 

attorney should work closely with the investigator to ensure 

the investigation is conducted ethically.  Additionally, 

litigation consultants and experts in these cases should be 

engaged under the principles outlined in United States v. 

Kovel,6 via a Kovel letter, which protects the confidentiality  

of the work undertaken at counsel’s direction.

In sum, private investigators can be of invaluable 

assistance in litigation.  A good investigator can locate  

and secure crucial evidence, mitigate harm, help a business 

protect its rights before the wrongdoer is tipped off, provide 

surveillance and protection where appropriate, and function 

as a liaison with law enforcement when needed.  Most 

sensitive commercial litigations should begin by evaluating 

whether to involve a skilled and reputable private 

investigator to work with counsel to develop the case.

If you have any questions regarding private investigation, 

contact John G. Schmidt Jr., Partner, at (716) 847-7095, 

jschmidt@phillipslytle.com, or David J. Rudroff, Associate,  

at (716) 504-5756, drudroff@phillipslytle.com, or another  

Phillips Lytle attorney with whom you have a relationship. ■

CPLR 3213:  
An Underutilized Tool  
in Collection Actions

Creditors frequently find themselves frustrated by the cost  

and time required to litigate collection actions.  Between initial 

investigation, pre-action negotiation, commencement, discovery,  

and motion practice, it can be costly to go from being owed money  

to having an enforceable judgment.  Debtors are able to use these 

often high transaction costs as leverage against creditors who know 

that every dollar spent pursuing a debt reduces their net recovery.   

Add to this the often protracted nature of conventional litigation,  

and creditors may be inclined to simply write some debt off as a loss.   

This may be an especially hard pill to swallow in a case where the 

creditor is clearly entitled to collect the debt, but is at the mercy of a 

debtor who knows that every act of gamesmanship increases the cost 

to the creditor and makes it increasingly likely that he can settle for less.

So, is there anything that a creditor can do to cut costs, save time 

and increase net recoveries in clear-cut cases?  Thankfully, New York 

provides just such a mechanism with CPLR 3213.

WHAT IS CPLR 3213?

CPLR 3213—also known as a Motion for Summary Judgment  

in Lieu of Complaint—allows a plaintiff to use an expedited process 

in specific collection actions.  Instead of filing a summons and complaint, 

3   Clark v. Elam Sand and Gravel, 
Inc., 4 Misc. 3d 294, 296 (Sup. Ct. 
Ontario Cnty. 2004) (“Although 
the amended complaint alleges that 
defendants owed a duty to provide 
privacy in the workplace to plaintiff, 
there simply is no such right in  
New York.”).

4   N.Y. Penal Law § 250.00(1), (2).
5   Rules of Prof ’l Conduct (22 
N.Y.C.R.R. § 1200.0) rule 5.3; 
N.Y. City Lawyers’ Ass’n Comm. 
on Prof ’l Ethics, Formal Op. No. 
737 (2007).

6   296 F.2d 918 (2d Cir. 1961).
Continued on page 4
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as one would to commence conventional litigation, the plaintiff is 

permitted to file a summons with an immediate motion for summary 

judgment.  In essence, the plaintiff is able to skip ordinary 

commencement procedures and costly discovery, and proceed straight 

to judgment.  While CPLR 3213 is not available in all collection actions, 

for the right case, it is an indispensable tool that can save time and money.

WHEN IS CPLR 3213 AVAILABLE?

CPLR 3213 is available any time an action is based on  

“an instrument for the payment of money only.”  Whether an action 

falls within the ambit of the statute has been the subject of extensive 

litigation.  The touchstone requirement, however, is that the debt 

instrument at issue represent an unconditional obligation to pay 

money at a specified time, or upon demand.  By contrast, CPLR 3213 

is generally unavailable if proof beyond the face of the instrument is 

necessary to establish a right to payment.  As a result, CPLR 3213  

is useful only in actions involving a clear-cut right to payment.

Despite its relatively narrow applicability, parties have successfully 

used CPLR 3213 to obtain judgments in actions based on notes, 

guarantees, accounts stated, security agreements, bonds, and foreign 

country judgments, to name a few.  Whether the statute applies to a 

given action is highly dependent on the terms of the instrument itself.  

The easiest way to ensure that a document is amenable to CPLR 3213 

is to simply state so in the instrument.  Establishing that an 

instrument is subject to CPLR 3213 may be somewhat onerous,  

but once it is established, the plaintiff has overcome an obstacle to 

obtaining expedited judgment.

HOW TO BRING AN ACTION UNDER CPLR 3213

Once a plaintiff determines that an instrument is suitable for 

resolution under CPLR 3213, bringing the action is relatively 

straightforward.  Just as with any action, the plaintiff must file and 

serve a summons.  Unlike a traditional action, however, rather than  

a complaint, the plaintiff must file the papers ordinarily submitted  

on a motion for summary judgment.  These papers include a notice  

of motion and supporting papers, which typically consist of the 

instrument underlying the action and proof of non-payment by 

affidavit.  Once the plaintiff makes an initial showing of the debt  

and non-payment, the burden shifts to the defendant to raise an  

issue of fact with respect to a “bona fide defense” to the action, such  

as fraud or invalidity.  If the defendant fails to make that showing,  

the court will enter immediate judgment in the plaintiff’s favor.

WHAT ARE THE RISKS OF USING  

CPLR 3213 RATHER THAN COMMENCING  

A TRADITIONAL ACTION?

There are few downsides to bringing an action under CPLR 3213.  

By default, if the motion is denied, the plaintiff’s motion papers are 

treated as a complaint, and the defendant’s opposition papers are 

treated as an answer.  More often, however, the court will simply 

direct that the parties submit ordinary pleadings, and the action 

proceeds as though it were a standard action.  Therefore, the only  

risk associated with unsuccessfully commencing an action under 

CPLR 3213 is the cost associated with preparing the motion papers.  

By contrast, the potential benefit is immediate judgment at the earliest 

stage of the case.  A party has little to lose by using CPLR 3213 to 

commence the action rather than the traditional summons and complaint.

CONCLUSION

CPLR 3213 may be a helpful tool to bypass litigation steps such  

as pleadings and discovery, resulting in an enforceable judgment in  

a fraction of the time, and at a fraction of the cost, as conventional 

litigation.  Despite this, CPLR 3213 is still underutilized in most 

collection actions, but should be considered any time a debt  

is owed based on commercial paper.

If you have any questions regarding summary judgment  

pleadings, contact David J. Rudroff, Associate, at (716) 504-5756, 

drudroff@phillipslytle.com, or another Phillips Lytle attorney with  

whom you have a relationship. ■
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The Use of Extrinsic Documents in a Motion to Dismiss
When moving to dismiss under Federal Rule of Civil Procedure 

(“FRCP”) 12(b)(6), the general rule is that a court may not consider 

documents that are extrinsic to the complaint.  Indeed, under FRCP 

12(d), when extrinsic evidence is presented to, and not excluded by 

the court, the 12(b)(6) motion should normally be converted to a 

motion for summary judgment.  Such a conversion can be dangerous 

to a defendant, because the court may delay ruling on an early 

summary judgment motion to give the plaintiff time to conduct 

discovery.  The rationale behind FRCP 12(d) is that a plaintiff  

may lack notice of extrinsic documents at such an early stage in  

the litigation.

Despite this, when a plaintiff’s 

complaint is misleading, a 

defendant may still be tempted to 

ask the court to consider extrinsic 

documents for rebuttal purposes.  

Fortunately, there are three 

categories of extrinsic documents 

that can be considered on a  

12(b)(6) motion.

First, a court can consider 

documents that are either 

attached to the complaint or 

incorporated into it by reference.  

Cortec Indus., Inc. v. Sum Holding 

L.P., 949 F.2d 42, 46-48  

(2d Cir. 1991).

Second, a court can consider 

extrinsic documents if they are integral to the complaint.  Id.  

 A document is integral to the complaint if the plaintiff relies on the 

document’s terms and effect when drafting the complaint.  Chambers 

v. Time Warner, Inc., 282 F.3d 147, 153 (2d Cir. 2002).  The rationale 

underlying these exceptions is that a plaintiff cannot claim to lack 

notice of a document if it used the document when crafting the 

complaint.  Accordingly, if a plaintiff relies upon an extrinsic 

document, but presents the document’s facts in a misleading fashion,  

a defendant is free to rely upon that document in its 12(b)(6) motion.

Third, a court can consider “matters of which judicial notice  

may be taken” pursuant to Federal Rule of Evidence (“FRE”) 201(b).  

Id. (quoting Brass v. Am. Film Techs., Inc., 987 F.2d 142, 150  

(2d Cir. 1993)).  This exception allows a court to consider facts  

that are either generally known, or facts that “can be accurately and 

readily determined from sources whose accuracy cannot reasonably  

be questioned.”  FRE 201(b)(2).  Such facts can be considered on  

a motion to dismiss, just as they can be considered at any stage  

of the litigation.

This exception routinely applies to facts contained in government 

documents, as such documents 

presumably contain facts whose 

accuracy cannot reasonably be 

questioned.  This exception can 

be particularly powerful in the 

hands of the skilled litigator 

because it allows a defendant to 

use government documents to 

challenge a plaintiff’s misleading 

complaint at a very early stage  

in the litigation.

Finally, it is important to 

remember that these exceptions 

are useful for reasons other than 

simply getting a case dismissed.  

Extrinsic documents can be 

highly effective at convincing  

a court that discovery should be 

narrowly tailored to focus on certain issues, or to force a plaintiff to 

re-plead its complaint.  And, of course, using extrinsic documents on 

a 12(b)(6) motion allows a defendant to frame the issues at an early 

stage in the litigation.

If you have any questions pertaining to issues regarding motion practice 

in federal court, contact Joel A. Blanchet, Partner, at (716) 847-7050, 

jblanchet@phillipslytle.com, or James J. Doody, Associate, at  

(716) 847-7092, jdoody@phillipslytle.com, or another Phillips Lytle 

attorney with whom you have a relationship. ■
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The Employer’s Duty to Preserve  
Employee Cellular Phone Data

With the proliferation and technological advances of cellular 

phones, the role of these devices in the workplace has evolved at  

a rapid pace.  While five years ago it was common for employers  

to provide employees with a “work phone,” now many companies 

instead offer to pay part or all of their employees’ data plans, leaving 

the employees to buy personal phones that can be used for work 

(otherwise known as “Bring Your Own Device” or “BYOD”).

A question arises, however, as to whether or not an employee’s 

personal device is subject to subpoenas and litigation holds directed  

to his or her employer.  Can a subpoena issued from the government 

naming the employer and requesting all electronically stored 

information (“ESI”) concerning a subject matter reach the work-related 

contents of an employee’s personal cellular phone?  Is an employee’s 

personal cellular phone subject to a litigation hold so that the employee 

must continuously backup (and not delete) data on his or her phone 

in case it could be related to reasonably foreseeable litigation?

Practically speaking, this issue mainly arises with text messages  

and voicemails because it is likely that if an employee’s personal cellular 

phone is linked to his or her employer’s 

email server, the employer’s backup 

protocol retains those emails 

without the need of a separate 

backup of the phone.

Employees in today’s world 

typically have only personally 

owned cellular phones and use,  

if not depend on, those devices  

to conduct business.  

Courts are split on 

whether or not 

text messages, 

voicemails,  

and other data stored on employee-owned devices that are used for 

company business are within the “control” of the company such that 

the work-related data on employees’ personal phones are subject to 

litigation holds or subpoenas.

In one case, for example, the plaintiff moved to compel discovery 

and for sanctions arguing that her former employer, a school district, 

failed to preserve ESI and to issue a litigation hold to certain “key 

players.”1  The court granted the motion in part, holding that the 

employer was obligated to preserve work-related ESI on employees’ 

personal devices and stating “to the extent that the School District 

employees had documents related to this matter, the information 

should have been preserved on whatever devices contained the 

information (e.g., laptops, cellphones, and any personal digital  

devices capable of ESI storage).”2

Another court in a multidistrict litigation took a very hard stance 

on the obligation of employers to preserve and to produce data on 

employees’ personal devices.  The court granted the Plaintiffs’ Steering 

Committee’s (PSC) motion for sanctions for various discovery abuses, 

including for the defendants’ failure to preserve and produce text 

messages stored on employees’ personally owned cellular phones.3   

The defendants provided several excuses for their shortcomings, 

including claiming they were not initially aware that employees used 

texting for business, and pointing to a company policy prohibiting 

substantive text messaging with customers.4  The court found that the 

defendants were obliged to preserve and to produce all text messages 

related to the litigation, whether on company-owned or personally 

owned phones, because “[t]he litigation hold and the requirement to 

produce relevant text messages, without question, applies to that space 

on employees cell phones dedicated to the business which is relevant 

to this litigation.”5  The court also demanded that “[a]ny employee 

who refuses … to turn over his or her phone for the examination of 

the relevant space on that phone will be subject to a show cause order 

1   Alter v. Rocky Point Sch. Dist., No. 13-1100, 2014 WL 4966119, at *1 (E.D.N.Y. Sept. 30, 2014).
2   Id. at *10; see also Small v. Univ. Med. Cent., No. 2:13-CV-0298, 2018 WL 3795238, at *71  
(D. Nev. Aug. 9, 2018) (sanctioning an employer for failing to issue litigation holds and preserve  
data on employees’ personal devices that they used in their work).

3   In re Pradaxa (Dabigatran Etexilate) Prods. Liab. Litig., No. 3:12-md-02385, 2013 WL 6486921, at *16-18 
(S.D. Ill. Dec. 9, 2013), rescinded in part sub nom. In re Pet. of Boehringer Ingelheim Pharm., Inc., & Boehringer 
Ingelheim Int'l GmbH, in Pradaxa (Dabigatran Etexilate) Prods. Liab. Litig., 745 F.3d 216 (7th Cir. 2014).

4   Id. at *16, *18.
5   Id. at *18.



of this Court to appear personally in order to demonstrate why he or 

she should not be held in contempt of Court.”6

As another example, a court, in response to a defendant’s motion 

to compel ESI of a plaintiff’s employees, directed, among other things, 

that the plaintiff interview certain named custodian employees to 

determine whether they used personal mobile devices to send or 

receive text messages relating to the defendant’s counterclaim and 

ordered the production of all relevant texts.7  The court noted, 

however, that “[c]ounsel for the parties shall meet and confer 

regarding an appropriate search protocol to protect the privacy 

interests of [the] employees.”8

Other courts have taken a contrary view, holding that employers 

do not have possession, custody or control over personally owned 

phones and, therefore, are not obligated to preserve data stored on 

such devices.  For example, a court denied a plaintiff’s request for  

text messages sent or received by two of his former co-employees, 

explaining that “[d]ocuments are deemed to be within the possession, 

custody, or control if the party has actual possession, custody, or 

control or has the legal right to obtain the documents on demand.”9  

Because the plaintiff did not contend that the employer issued the 

cellular phones to the employees, that the employees used the cellular 

phones for any work-related purposes, or that the employer had a legal 

right to obtain the text messages, “it appear[ed] to the court that [the 

employer] does not likely have within its possession, custody, or 

control text messages sent or received by these individuals on their 

personal cell phones.”10

Given the uncertainty of whether or not cellular phones and 

personal devices are subject to subpoenas and litigation holds, the best 

steps for an employer to take now to avoid struggling with these issues 

in the future is to implement a personal device policy whereby 

employees cannot send texts or make phone calls for company 

business on their personal devices.  While a court may not accept that 

type of a policy as a shield against discovery demands, it may provide 

the employer with more solid ground in objecting to a request to 

retrieve data stored on its employees’ personal devices.

If you have any questions regarding the preservation of ESI, contact 

Alan J. Bozer, Partner, at (716) 504-5700, abozer@phillipslytle.com,  

or Erin C. Borek, Senior Associate, at (716) 847-7048,  

eborek@phillipslytle.com, or another Phillips Lytle attorney  

with whom you have a relationship. ■
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6   Id.
7   H.J. Heinz Co. v. Starr Surplus Lines Ins. Co., No. 2:15-CV-00631-AJS,  
2015 WL 12792025, at *1 (W.D. Pa. July 31, 2015).

8   Id.

9   Cotton v. Costco Wholesale Corp., No. 12-2731, 2013 WL 3819974,  
at *6 (D. Kan. July 24, 2013) (citation omitted).

10   Id.



ADR Insight: Punitive Damages Must Be Explicitly 
Excluded in New York Choice-of-Law Arbitration Provisions

I. INTRODUCTION

New York law has long prohibited the award of punitive damages 

in arbitration as a matter of public policy.  However, the United States 

Supreme Court and a New York intermediate appellate court have 

held that punitive damages can be awarded in arbitrations under the 

Federal Arbitration Act (“FAA”) unless the parties explicitly exclude 

such a remedy in the governing arbitration clause.  Thus, when 

drafting an arbitration clause, one should consider whether to include 

language that removes the ability of an arbitrator to award these 

potentially catastrophic damages.  Similarly, when evaluating a draft 

arbitration agreement from a counterparty, it is essential to explicitly 

address the availability of punitive damages because New York law  

no longer provides a complete bar to such an award.

II. PUNITIVE DAMAGES 

As the name implies, punitive damages intend to punish.   

These damages both penalize reprehensible conduct and deter others 

from engaging in similar behavior.1  Yet, because the goal of punitive 

damages has historically been to “vindicate public rights” rather  

than “remedy private wrongs,”2 this extreme remedy is ordinarily  

not available in commercial disputes between private parties.   

In recent years, however, juries, in particular, have been willing to 

award punitive damages—sometimes in exceedingly large amounts—

in cases where the reprehensible conduct was “aimed at the public 

generally,” involved “fraud evincing a ‘high degree of moral turpitude,’” 

and “demonstrate[d] ‘such wanton dishonesty as to imply a criminal 

indifference to civil obligations.’”3  One reason to use alternative 

dispute resolution mechanisms for business disputes is to insulate  

the parties from these types of damages.

III. PUNITIVE DAMAGES IN ARBITRATION IN 

NEW YORK 

As the business and commercial capital of the world, New York  

is frequently the venue for arbitrations and its law designated as the 

choice of law that governs the dispute.  For decades, New York law 

generally prohibited the award of punitive damages in arbitration.   

8
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1   Walker v. Sheldon, 10 N.Y.2d 401, 404 (1961).
2   Rocanova v. Equitable Life Assurance Soc’y of U.S., 83 N.Y.2d 603, 613 (1994).

3   Id. (quoting Walker, 10 N.Y.2d at 404-405).



In 1976, the New York Court of Appeals held in Garrity v. Lyle Stuart, Inc. 

that punitive damages are not available in arbitration governed by 

New York law because permitting an arbitrator to award punitive 

damages “displaces the court and the jury, and therefore the State,  

as the engine for imposing a social sanction.”4

The United States Supreme Court and the Appellate Division, 

First Department have since limited Garrity’s applicability.  First,  

in Mastrobuono v. Shearson Lehman Hutton, Inc., the United States 

Supreme Court held that merely naming New York as the choice of 

law in arbitration does not automatically trigger Garrity.  Instead, the 

parties must include clear language in their agreement to arbitrate  

that “constitute[s] evidence of an intent to exclude punitive damages 

claims.”5  In reaching this conclusion, the Court noted that the FAA 

both promotes a national policy favoring arbitration of disputes 

involving interstate commerce and seeks to ensure “that private 

agreements to arbitrate are enforced according to their terms.”6   

Thus, only an arbitration provision with language excluding punitive 

damages will prevent an arbitrator from awarding this remedy. 

In 2014, the Appellate Division, First Department followed 

Mastrobuono when it held that “[a] New York choice-of-law provision 

does not constitute a manifestation of unequivocal intent sufficient to 

invoke the Garrity rule.”7  The First Department adopted the United 

States Supreme Court’s conclusion that a New York choice-of-law 

provision governs the rights and duties of the parties under the 

agreement, but the FAA governs the limitations (or lack thereof) 

placed on the arbitrator.  Accordingly, for arbitrations under the  

FAA, the arbitration agreement should specify that the arbitrator  

is not empowered to award punitive damages.

IV. TAKEAWAY

Businesses should be aware that punitive damages are available in 

New York law arbitrations under the FAA absent specific language to 

the contrary in the arbitration agreement.  Accordingly, parties should 

address the issue of punitive damages before (i) drafting an arbitration 

agreement or (ii) deciding whether to agree to such an agreement 

drafted by a counterparty.

If you have any questions regarding punitive damages in arbitration, 

please contact Peter A. Bellacosa, Partner, at (212) 508-0474,  

pbellacosa@phillipslytle.com, or Joseph Schafer, Associate, at  

(716) 847-5403, jschafer@phillipslytle.com, or another Phillips Lytle 

attorney with whom you have a relationship. ■
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4    40 N.Y.2d 354, 358 (1976).
5   514 U.S. 52, 59 (1995). 
6   Id. at 57 (1995) (citing Volt Info. Scis., Inc. 
v. Bd. of Tr. of Leland Stanford Junior Univ., 
489 U.S. 468, 479 (1989)).

7   Flintlock Constr. Servs., LLC v. Weiss, 122 
A.D.3d 51, 55 (1st Dep’t 2014).

NEW PARTNERS ANNOUNCED

Phillips Lytle is pleased to name the following partners in 2019:

ANTHONY JOSEPH IACCHETTA

Mr. Iacchetta focuses his practice in the area of 

commercial real estate.  He can be reached at  

(585) 238-2069 or aiacchetta@phillipslytle.com.

NICKOLAS KARAVOLAS

Mr. Karavolas practices in the area of bankruptcy 

and creditors’ rights.  He can be reached at  

(212) 508-0477 or nkaravolas@phillipslytle.com.

RYAN A. LEMA

Mr. Lema concentrates his practice in the areas of 

civil and commercial litigation.  He can be reached 

at (716) 504-5790 or rlema@phillipslytle.com.

JEFFREY M. MONACO

Mr. Monaco focuses his practice in the area of 

banking and financial services.  He can be reached 

at (716) 847-7073 or jmonaco@phillipslytle.com.

ROSA ALINA PIZZI

Ms. Pizzi concentrates her practice in the area of 

banking and financial services.  She can be reached 

at (716) 847-7076 or rpizzi@phillipslytle.com.

NICOLAS J. ROTSKO

Mr. Rotsko focuses his practice on complex 

business litigation and is the firm’s Government 

Contracts Practice Team Leader.  He can be 

reached at (716) 847-5467 or  

nrotsko@phillipslytle.com.

CHAMBERS USA

Phillips Lytle is proud to be recognized for a fourth  

year by Chambers USA for excellence in Upstate 

New York Ligation: General Commercial.   

Ranked attorneys include:

• Edward S. Bloomberg

• Kevin J. English

• Kenneth A. Manning

• Paul Morrison-Taylor

• John G. Schmidt Jr.

• Preston Zarlock

Spotlight
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Spotlight
THE POWER OF CERTIFICATIONS AT WORK FOR OUR CLIENTS

Phillips Lytle is proud to announce these recently earned certifications for our attorneys and professional staff.  These credentials provide  

yet another level of significant expertise to assist our clients on the most complex and breaking data security and technological matters.

Christopher L. Hayes, Special Counsel, has earned both a  
CompTIA Security+ and a Certified Third-Party Risk Professional 
(CTPRP) certification.

The CompTIA Security+ certification validates the 

knowledge and skills required to install and configure 

systems to secure applications, networks and devices; 

perform threat analysis and respond with appropriate mitigation 

techniques; participate in risk mitigation activities; and operate  

with an awareness of applicable policies, laws and regulations.

The Shared Assessments Program’s CTPRP designation validates 

expertise in third-party risk by demonstrating a thorough working 

knowledge of third-party risk management concepts and principles 

including, managing the vendor cycle; vendor risk identification  

and rating; and knowledge of the fundamentals of vendor risk 

assessment, monitoring and management.  With this program,  

third-party risk is better managed using controls for cybersecurity,  

IT, privacy, data security and business resiliency.

Elizabeth A. Bove, Associate, has earned Certified Information 
Privacy Professional/United States (CIPP/US) status.

This credential is the global industry standard and 

validates the achievement of a strong understanding of 

U.S. privacy laws and regulations.  The International 

Association of Privacy Professionals (IAPP), designating CIPP/US 

status, is the largest and most comprehensive global information 

privacy community and resource, helping practitioners develop and 

advance their careers, and organizations manage and protect their data.

Anna Mercado Clark, Partner, has earned Certified Information 
Privacy Professional/Europe (CIPP/E) status.

CIPP/E encompasses pan-European and national data 

protection laws, key privacy terminology and practical 

concepts concerning the protection of personal data and 

trans-border data flows.  Achieving a CIPP/E credential demonstrates 

comprehensive GDPR knowledge, perspective and understanding to 

ensure compliance and data protection success in Europe. 

Jordan Kelley, David Lapresi and Jason Schroeder, Commercial 
Litigation e-Discovery professionals, have earned Certified 
E-Discovery Specialist (CEDS) credentials.  Jason Schroeder is  
also a PMI Agile Certified Practitioner (PMI-ACP).®

CEDS is an international certification that validates 

knowledge and skill in e-discovery through a 

scientifically verifiable standard.  These specialists  

are e-discovery leaders in thought and practice having the ability to 

bridge language barriers between legal and IT, demonstrate to courts  

a commitment to e-discovery competence and due diligence, better 

control e-discovery costs, and reduce risk.

As a PMI Agile Certified Practitioner (PMI-ACP),® Mr. Schroeder 

is trained in the iterative development methodology that values 

human communication and feedback, adapting to changes, and 

producing working results.

HON. JUDITH S. KAYE COMMERCIAL AND FEDERAL LITIGATION SCHOLARSHIP RECIPIENT

Phillips Lytle LLP attorney Deena K. Mueller-Funke received the Hon. Judith S. Kaye Commercial and Federal Litigation 

Scholarship from the New York State Bar Association, Commercial and Federal Litigation Section. To honor the memory of 

Chief Judge Judith S. Kaye, the Commercial and Federal Litigation Section created, through a gift made to The New York Bar 

Foundation, The Honorable Judith S. Kaye Commercial and Federal Litigation Scholarship. The Kaye Scholarship is awarded 

to up to five female litigators, called Kaye Scholars, and it will pay for their attendance at the Commercial Litigation Academy in spring 2019. 

The goal of the Kaye Scholarship is to increase the number of women prepared to serve as first chair in large commercial cases.

Ms. Mueller-Funke focuses her practice in the area of commercial litigation, particularly business disputes and breach of contract.
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Linda T.  
Prestegaard

John G.  
Schmidt Jr.

Eric M.  
Kraus

Kenneth A.  
Manning

“Lawyer of the Year”
Buffalo

Bet-the-Company Litigation

Lisa  
McDougall

Mark J.  
Moretti

Michael B.  
Powers

David J.  
McNamara

Paul  
Morrison-Taylor

Paul F.  
Jones

Gary F.  
Kotaska

Frederick G.  
Attea

William J.  
Brennan

William D.  
Christ

Kevin J.  
English

Kevin M. Hogan
“Lawyer of the Year”

Buffalo
Environmental Law

James D.  
Donathen

James R.  
Grasso

Ronald S.  
Shubert

Lisa L.  
Smith

Alan M.  
Wishnoff

Paul B.  
Zuydhoek

James W.  
Whitcomb

Thomas S.  
Wiswall

PHILLIPS LYTLE COMMERCIAL LITIGATION ATTORNEYS  
NAMED A 2018 UPSTATE NEW YORK SUPER LAWYERS®  
RISING STAR:

Nicolas J. 
Rotsko

Kevin J. 
Mulvehill

Jacob S. 
Sonner

Amanda L. 
Lowe

Matthew R. 
Mazgaj

Andrew P. 
Devine

Erin E. 
Connare

Joanna J.  
Chen

PHILLIPS LYTLE COMMERCIAL LITIGATION ATTORNEYS 
RECEIVING 2018 SUPER LAWYERS® RECOGNITION:

Alan J.  
Bozer

Craig R.  
Bucki

Craig A.  
Leslie

Preston L. 
Zarlock

Sean C. 
McPhee

PHILLIPS LYTLE COMMERCIAL LITIGATION ATTORNEYS 
RECEIVING 2019 BEST LAWYERS® RECOGNITION:

Paul K.  
Stecker

Edward S.  
Bloomberg

Tamar P. 
Halpern

Richard E. 
Honen

“Lawyer of the Year”
Albany

Corporate Law

Angela Z. 
Miller

PHILLIPS LYTLE COMMERCIAL LITIGATION ATTORNEY 
NAMED A 2018 NEW YORK METRO SUPER LAWYERS® 
RISING STAR:

Anna 
Mercado 

Clark

PHILLIPS LYTLE ATTORNEYS NAMED TO BEST LAWYERS® AND SUPER LAWYERS® LISTS

Phillips Lytle is honored to be among the 2019 U.S. News—Best Lawyers® “Best Law Firms” and has earned “Top Listed” rankings in New York 

State in Commercial Litigation and Product Liability Litigation - Defendants on The Best Lawyers in America© 2019 list.  Phillips Lytle earned a 

National Tier 2 ranking for Mass Tort Litigation/Class Actions - Defendants, and its Buffalo office earned a Top Listed City Award for:  

Commercial Litigation; Product Liability Litigation - Defendants; Litigation - Environmental; and Personal Injury Litigation - Defendants.   

Fifty-five attorneys from five Phillips Lytle offices were ranked on the 2019 national list. The annual Best Lawyers® list is based on an exhaustive 

peer-review evaluation. Their methodology can be found on www.bestlawyers.com/Methodology.

Sixty-nine Phillips Lytle attorneys have been named to a 2018 Super Lawyer® list issued by Thomson Reuters.  The selections of Super Lawyers® 

are made using a patented multiphase selection process where peer nominations and evaluations are combined with independent research.   

This methodology can be found at www.superlawyers.com/about/selection_process.html.
BEST LAWYERS® AND SUPER LAWYERS® RECOGNITION

Congratulations to the following Phillips Lytle attorneys, within our Commercial Litigation practice, who have received both a  

2019 Best Lawyers® recognition and a 2018 Super Lawyers® recognition.



At Phillips Lytle, our Commercial 
Litigation Team brings to bear 
unique case-management skills 
and techniques for success  
in business litigation.   
Our attorneys have extensive 
experience in all phases of 
disputes, including banking, 
contracts, sales and product 
distribution, services, financing, 
construction, insurance coverage, 
joint ventures, employment, 
technology, franchising, licensing, 
leasing, real estate finance and 
development, trusts, shareholder 
and partnership disputes, and 
contract disputes.

For additional information or advice, please contact one of our 
Commercial Litigation attorneys listed below: 
John G. Schmidt Jr., Partner, Team Leader 
Preston L. Zarlock, Partner, Team Leader

Frederick G. Attea,  
Senior Counsel

Peter A. Bellacosa, Partner

Joel A. Blanchet, Partner

Edward S. Bloomberg,  
Senior Counsel

Erin C. Borek,  
Senior Associate

Elizabeth A. Bove, CIPP/US, 
Associate

Alan J. Bozer, Partner

Alissa M. Fortuna Brennan, 
Associate

William J. Brennan,  
Senior Counsel

Craig R. Bucki, Partner

Joanna J. Chen,  
Senior Associate

William D. Christ, Partner 

Anna Mercado Clark,  
CIPP/E, Partner 

Erin E. Connare, Associate

Jeffrey D. Coren,  
Senior Associate

Andrew P. Devine,  
Senior Associate

Joanna Dickinson, Associate

James D. Donathen, Partner

James J. Doody, Associate

Kevin J. English, Partner 

Chad W. Flansburg, Partner

Marc H. Goldberg,  
Special Counsel 

James R. Grasso, Partner

Christopher L. Hayes,  
Special Counsel

Kevin M. Hogan,  
Managing Partner

Richard E. Honen, Partner

Trishé L. A. Hynes, Associate

Paul F. Jones, Counsel

Luke B. Kalamas, Associate

Heather H. Kidera,  
Senior Associate 

Gary F. Kotaska, Counsel

Eric M. Kraus, Partner

Ryan A. Lema, Partner

Craig A. Leslie, Partner

Amanda L. Lowe, Partner

Daniel R. Maguire, Associate

Kenneth A. Manning, Partner

Matthew R. Mazgaj, Associate

Lisa McDougall, Counsel

David J. McNamara, Partner

Sean C. McPhee, Partner

Angela Z. Miller, Partner

Mark J. Moretti, Counsel

Paul Morrison-Taylor, 
Counsel

Deena K. Mueller-Funke, 
Senior Associate

Kevin J. Mulvehill, Partner

John T. Murray, Associate

Pauline T. Muto, Associate

Patricia M. Pirri, Associate

Elizabeth Plowman, Associate

Michael B. Powers, Counsel

Linda T. Prestegaard, Partner 

Thomas F. Puchner, Partner

Todd A. Ritschdorff, Partner

William V. Rossi, Associate

Nicolas J. Rotsko, Partner

David J. Rudroff, Associate

Joseph Schafer, Associate

Joseph B. Schmit, Partner

Jennifer A. Shah, Partner

Ronald S. Shubert, Partner

Lisa L. Smith, Partner 

Jacob S. Sonner, Associate

Alexander D. Vilardo, 
Candidate for the Bar

Richard Weingarten,  
Senior Associate

James W. Whitcomb, Partner

Alan M. Wishnoff, Counsel

Thomas S. Wiswall, Partner

Gabriela E. Wolfe, Associate

Jon P. Yormick,  
Special Counsel

Paul B. Zuydhoek, Of Counsel

ALBANY OFFICE
Omni Plaza 
30 South Pearl Street 
Albany, NY 12207-3425  
Phone 518 472 1224 
Fax 518 472 1227

BUFFALO OFFICE
One Canalside 
125 Main Street 
Buffalo, NY 14203-2887 
Phone 716 847 8400 
Fax 716 852 6100

CHAUTAUQUA OFFICE
201 West Third Street, Suite 205 
Jamestown, NY 14701-4907 
Phone 716 664 3906 
Fax 716 664 4230

GARDEN CITY OFFICE
1205 Franklin Avenue plaza, 
Suite 390 
Garden City, NY 11530-1629 
Phone 516 742 5201 
Fax 516 742 3910

NEW YORK CITY OFFICE
340 Madison Avenue, 17th Floor 
New York, NY 10173-1922 
Phone 212 759 4888 
Fax 212 308 9079

ROCHESTER OFFICE
First Federal Plaza 
28 East Main Street, Suite 1400 
Rochester, NY 14614-1935 
Phone 585 238 2000 
Fax 585 232 3141

WASHINGTON, DC OFFICE
1101 Pennsylvania Avenue NW 
Suite 300 
Washington, DC 20004-2514 
Phone 202 617 2700 
Fax 202 617 2799

CANADIAN OFFICE 
The Communitech Hub 
151 Charles Street West 
Suite 100, The Tannery 
Kitchener, Ontario  N2G 1H6 
Canada 
Phone 519 570 4800 
Fax 519 570 4858

WWW.PHILLIPSLYTLE.COM

Prior results do not guarantee a similar or future outcome.  The foregoing is for informational and advertising purposes only.  The information provided is not legal advice for any specific matter and does not create an attorney-client 
relationship.  The recipient of this publication cannot rely on its contents.  If legal advice is required for any specific matter, please consult with qualified legal counsel.  We would be pleased to assist you.  ©2019 Phillips Lytle LLP

Phillips Lytle is a member of LawExchange International - an association of 
independent law firms covering the world’s commercial centers within Europe, 
North and South America, the Asia/Pacific and the Middle East. 


