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Removal

In Flynn v. Target Corporation, No. 17-CV-
565-LJV-HDS, plaintiff allegedly suffered per-
sonal injuries at defendant’s retail store when 
struck by a motorized shopping cart. After 
plaintiff commenced suit in state court, defen-
dant served a demand for a specific amount 
of monetary damages. When plaintiff asserted 
the $100,000 in damages, defendant removed 
the case. Just nine days after removal, plaintiff 
attempted to amend her asserted damages to 
only $75,000 and filed a motion to remand. The 
Court denied that motion. 

For purposes of determining the Court’s sub-
ject matter jurisdiction, the amount in contro-
versy is a snapshot of the plaintiff’s claims at the 
time of removal, and post-removal events gener-
ally will not alter that analysis. Quoting the Su-
preme Court, the Court noted that, “if the plain-
tiff could, no matter how bona fide his original 
claim in the state court, reduce the amount of 
his demand to defeat federal jurisdiction, defen-
dant’s supposed statutory right of removal would 
be subject to the plaintiff’s caprice.”  Having 
made no showing that plaintiff fell victim to bad 
faith or some kind of mistake at the time of re-
moval, her motion to remand was denied.

Order of seizure and preliminary 
injunction

In Bank of America, N.A. v. Yi, No. 17-CV-
1283-EAW (Mar. 21, 2018), plaintiff moved 
for an order of seizure concerning certain as-
sets defendants pledged as collateral to secure 
their obligations to plaintiff under various loan 
agreements. Plaintiff also sought a preliminary 
injunction preventing defendants from transfer-
ring or disposing of that collateral. Regarding 
the request for an order of seizure, the Court 

first determined that the affidavits and deposi-
tion testimony indisputably demonstrated that 
defendants had defaulted on their obligations to 
plaintiff, and that plaintiff had established the 
existence, value, and location of the collateral. 

Because defendants failed to raise any bona 
fide defenses in response to that showing, the 
Court found that plaintiff had established a 
prima facie entitlement to the requested relief. 
However, because CPLR 7102(e) — which ap-
plied by virtue of Fed. R. Civ. P. 64 — requires 
the posting of an undertaking in an amount “not 
less than twice” the value of the collateral, the 
Court conditioned the entry of an order of sei-
zure on plaintiff’s filing of an undertaking in the 
amount of $23,099,873. Turning to plaintiff’s 
request for a preliminary injunction, the Court 
found that plaintiff had established a likelihood 
of success on the merits as part of its motion for 
an order of seizure, and that the “millions of 
dollars” defendants owe to the federal and state 
taxing authorities could prevent plaintiff from 
recovering a substantial portion of its collateral, 
resulting in irreparable harm. 

The Court then concluded that, although de-
fendants may have to close their business if an 
injunction is entered, that fact did not tip the 
balance of hardships in defendants’ favor, espe-
cially when considering the “numerous oppor-
tunities” plaintiff offered defendants to rectify 

their financial situation. Finally, while mind-
ful of the public’s interest in the medical care 
defendants provide to their patients, the Court 
observed that “the issuance of this injunction 
would serve the public interest by holding de-
fendants to their contractual obligations.” As 
a result, defendants were enjoined from trans-
ferring or disposing of the collateral pending its 
seizure.                

Motion to dismiss
In Lidestri Foods, Inc. v. 7-Eleven, Inc., No. 

17-CV-6146-FPG (Mar. 22, 2018), an action 
for breach of contract and other business-re-
lated torts, defendant moved to dismiss plain-
tiff’s amended complaint arguing, among other 
things, that certain allegations in the amended 
complaint should be rejected because they 
contradicted the allegations of the original com-
plaint. While noting that courts are authorized 
to do so where a plaintiff “blatantly changes 
his statement of the facts in order to respond to 
the defendant’s motion to dismiss,” the Court 
found that had not occurred here because both 
complaints essentially alleged “the same obli-
gations.”  

The Court then addressed defendant’s ar-
gument that plaintiff had failed to allege the 
existence of a valid contract and found that 
plaintiff’s allegations regarding a verbal agree-
ment between the parties was sufficient at “this 
stage” of the proceeding. Nonetheless, the Court 
dismissed plaintiff’s breach of the implied cov-
enant of good faith and fair dealing claim as du-
plicative of its breach of contract claim because 
the same allegations underlie both claims. The 
Court also dismissed plaintiff’s “misrepresen-
tation” claim because plaintiff had not alleged 
that defendant made any factually false rep-
resentations, which is a required element of a 
claim for misrepresentation, whether negligent 
or intentional.    
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Fair Debt Collection Practices Act
In Church v. Financial Recovery Services, Inc., 

No. 16-CV-6391-FPG-JWF (Mar. 19, 2018), 
plaintiff commenced a putative class action 
claiming that defendant violated the Fair Debt 
Collection Practices Act (FDCPA) by sending 
her a form letter offering various “settlement 
opportunities” regarding her debt, and advis-
ing that tax consequences “may result from this 
settlement.” According to plaintiff, these provi-
sions of the letter constituted false representa-
tions or deceptive means in an attempt to collect 
a debt in violation of § 1692e of the FDCPA. 

After defendant served its answer, a flurry of 
motions ensued—including defendant’s motion 
to dismiss for lack of subject matter jurisdiction, 
plaintiff’s motion for class certification, and the 
parties’ competing motions for summary judg-
ment. In a single decision and order addressing 
each of those motions, the Court first found that it 
had subject matter jurisdiction because, regard-
less of whether § 1692e created a substantive 
procedural right, plaintiff had standing to sue for 
an alleged violation of its terms, and had suffi-
ciently pleaded the injury-in-fact required by 
Article III of the Constitution. 

Turning to plaintiff’s contention that the 
statement in defendant’s letter was deceptive 
because “unaccepted settlement offers cannot 
possibly cause the consumer to incur tax conse-
quences,” the Court found that even the “least 
sophisticated consumer” would read the entire-
ty of the paragraph and understand that con-
sequences attach only once the offer has been 
accepted. Therefore, the Court held that the 
language in defendant’s letter did not violate the 
FDCPA as a matter of law, granted defendant’s 

motion for summary judgment, and denied 
plaintiff’s motion for class certification as moot.  
Discovery

In Up State Tower Co. v. Village of Lakewood, 
No. 17-CV-47-WKS (Mar. 19, 2018), plain-
tiffs commenced this lawsuit under the Feder-
al Telecommunications Act of 1996 alleging 
that defendant unreasonably delayed ruling on 
their application to place a wireless telecom-
munications tower within the village, and then 
improperly denied that application. After plain-
tiff served subpoenas on three members of de-
fendant’s Board and one member of its Zoning 
Board of Adjustment directed at defendant’s 
decision-making process, defendant moved to 
quash the subpoenas, and the Court granted that 
motion. 

When a party seeks judicial review of an 
administrative determination such as a deci-
sion to deny a zoning use variance for a cell 
tower, the Court must determine whether the 
agency’s ruling was supported by substantial 
evidence contained in the administrative re-
cord. The Court, therefore, is not permitted to 
engage in its own fact-finding or supplant the 
agency’s reasonable determinations. Deposi-
tion questioning about an agency’s delibera-
tive process would therefore be unnecessary 
and improper, particularly when those delib-
erations were held in public and already are a 
part of the administrative record.

Products liability
In Haag v. Hyundai Motor America, No. 

12-CV-6521-L (Mar. 26, 2018), plaintiff alleged 
that defendant breached the terms of an express 
service warranty and misrepresented or omitted 
material facts about an alleged defect in her mo-

tor vehicle. After the case was removed under 
the Class Action Fairness Act, defendant moved 
for summary judgment. The Court granted the 
motion in part and denied it in part, ruling first 
that plaintiff’s claims — that the entire motor 
vehicle product line, as designed, contained a 
defective rear braking system — constituted a 
design defect claim, rather than a manufactur-
ing defect claim. 

In this case, the subject warranty protected 
against defects in “materials or workmanship,” 
yet plaintiff relied on allegations and evidence 
that the defects in the vehicle’s brakes were 
common to an entire class of vehicles based on 
their design and due to the intentional use of 
inferior or defective materials, rather than the 
result of an error in the manufacturing process. 
Such allegations were appropriately viewed as 
design defect claims that were not covered by 
the express terms of the service warranty as a 
matter of law. On the other hand, the alleged 
misrepresentations or omissions of facts con-
cerning the allegedly defective brakes presented 
multiple questions of fact material to plaintiff’s 
New York General Business Law § 349 claim, 
making resolution of the consumer protection 
claim by summary judgment inappropriate. 
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