
Administrative law judges (ALJs) at 
the state and federal level are sometimes 
the subject of legal challenges based 
upon the quasi-judicial nature of their 
job responsibilities. As executive branch 
officials acting like judges, the scope of 
their authority to adjudicate some dis-
putes may be called into question. A re-
cent example of a potentially successful 
challenge to the authority of federal ALJs 
has arisen in the context of administra-
tive proceedings of the Securities and Ex-
change Commission (SEC). The question 
posed by defendants in two federal court 
cases — Lucia v. SEC and Bandimere v. 
SEC — is whether the SEC’s practice of 
using ALJs to adjudicate enforcement 
proceedings violates the Appointments 
Clause of the Constitution. 

The U.S. Supreme Court may decide 
the question next spring in the context 
of ALJs who adjudicate proceedings con-
cerning the federal securities laws, but 
in so doing, the court’s decision has the 
potential to call into question the use of 
ALJs to adjudicate disputes more broad-
ly. Given the entrenched role of ALJs in 
both the state and federal systems, these 
cases bear watching.

The U.S. Supreme Court may decide 
next spring whether lawsuits brought by 
the SEC in administrative proceedings 
violate the U.S. Constitution. In July 
2017, former “Buckets of Money” radio 
host Raymond Lucia filed a petition for 
certiorari, asking the Supreme Court to 
review a federal appeals court decision 
that rejected Lucia’s claim that the SEC’s 

practice of using 
ALJs to adjudicate 
enforcement proceed-
ings violates the Ap-
pointments Clause of 
the Constitution. The 
decision by the U.S. 
Court of Appeals for 
the D.C. Circuit cre-
ated a circuit split, as 
the Tenth Circuit in 
May 2017 had con-
cluded that the ALJs 
were in fact “inferior 
officers” — a term of 

art from the Constitution — whose ap-
pointment must be made in accordance 
with the Appointments Clause. 

If the Supreme Court takes Lucia v. 
SEC, resolution of the case would be rel-
evant to anyone who is (or may be) sub-
ject to investigation by the SEC, as any 
investigation has the possibility of being 
ultimately litigated before an ALJ. If that 
ALJ — who has the authority to impose 
fines and penalties, issue cease-and-de-
sist orders, and bar individuals from en-
gaging in certain business — holds of-
fice in violation of the Constitution, this 
would obviously affect the nature of SEC 
investigations and administrative pro-
ceedings. Such an outcome would also be 
important to individuals and entities that 
are (or may be) subject to investigation 
by one of the more than 30 federal agen-
cies — from the Occupational Safety and 
Health Review Commission to the Com-
modity Futures Trading Commission, and 

from the Department 
of Labor to the Social 
Security Administra-
tion — that resolve 
legal disputes with the 
use of ALJs.  

Administrative 
proceedings and 
the SEC’s per-
ceived “home 

court” advantage

The SEC has long 
been able to bring 
enforcement actions 

in either of two fora: federal court be-
fore a federal judge, or administrative 
proceedings before an ALJ. Recent 
changes to the federal securities laws, 
however, have brought greater attention 
to the SEC’s discretion to choose one 
forum over the other. Before passage 
of the Dodd–Frank Wall Street Reform 
and Consumer Protection Act (Dodd-
Frank) in 2010, the SEC had authority 
to seek civil money penalties in admin-
istrative proceedings only where the 
defendant was associated with an en-
terprise regulated by the SEC, such as 
investment advisers or brokerage firms. 

If a defendant was not associated 
with an SEC-regulated business, the 
SEC could only seek civil money pen-
alties by suing in federal court, often in 
a companion case to an ordinary cease-
and-desist action before an ALJ. Dodd-
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Frank expanded the SEC’s capability to 
seek civil money penalties in adminis-
trative proceedings. 

After Dodd-Frank, the SEC has the 
ability to have a single action for mon-
etary penalties and a cease-and-desist 
order adjudicated by an SEC employee 
who is also a subject matter expert in 
the federal securities laws. This might 
be understood to create an incentive for 
the SEC to bring as many cases as it 
can in its administrative “home court,” 
especially given that administrative 
proceedings and federal trials differ in 
several significant ways. 

Even after the SEC revised its Rules 
of Practice last year, the scope of dis-
covery remains narrower than that pro-
vided for under the Federal Rules of 
Civil Procedure, including fewer, and 
shorter, depositions. At the proceeding 
itself, of course, there is no jury, and 
no possibility of a jury. The rules of 
evidence are different than in federal 
court, including permitting the intro-
duction of hearsay. After the proceed-
ing ends, any appeal must be taken 
first to the five-member commission 
(the Commission) that helms the SEC, 
which also has the discretion to re-
view (or not) the ALJ’s decision. After 
the Commission reviews the decision, 
any appeal must be taken to a federal 

appeals court that will likely apply a 
highly deferential standard to conduct 
its review.

On Nov. 30, the Commission – “in its 
capacity as head of a department” – is-
sued an order clearly intended to im-
munize the actions of its ALJs actions 
from challenge for failure to comply 
with the Appointments Clause. Order, 
In re: Pending Administrative Proceed-
ings, Securities Act of 1933 Release 
No. 10440, Securities Exchange Act 
of 1934 Release No. 82178, Invest-
ment Advisers Act of 1940 Release 
No. 4816, Investment Company Act 
of 1940 Release No. 32929 at 1 (Nov. 
30, 2017).  The Order first ratified the 
SEC’s prior appointment of its ALJs 
and then ordered ALJs who began con-
sidering matters prior to such ratifica-
tion to undertake certain actions to re-
consider the matter as a “ratified” ALJ 
(e.g., reconsidering the factual record 
and permitting parties to submit addi-
tional evidence).  Id. at 3.

The Appointments Clause — 
two views from the D.C. Circuit 

and the 10th Circuit
The Appointments Clause provides 

that the President “shall nominate, and 
by and with the Advice and Consent of 
the Senate, shall appoint . . . Officers of 
the United States, whose Appointments 

are not herein otherwise provided for, 
and which shall be established by Law: 
but the Congress may by Law vest the 
Appointment of such inferior Officers, as 
they think proper, in the President alone, 
in the Courts of Law, or in the Heads of 
Departments.”  U.S. CONST. art. II, § 
2, cl. 2. Unless stated otherwise else-
where in the Constitution, “all Officers 
of the United States are to be appointed 
in accordance with the Clause.” Buckley 
v. Valeo, 424 U.S. 1, 132 (1976). Only 
employees or other “‘lesser functionar-
ies’ need not be selected in compliance 
with the strict requirements of Article 
II.” Freytag v. Comm’r, Internal Reve-
nue, 501 U.S. 868, 880 (1991) (quoting 
Buckley, 424 U.S. at 126 n. 162). 

In neither Lucia nor Bandimere did 
the SEC argue that the ALJ hiring pro-
cess met the constitutional standard 
for the appointment of “Officers of the 
United States.”  For this reason, these 
cases turned on whether the nature of 
the ALJs’ work rises to the level of “Of-
ficers of the United States” or amounts 
to something less. In analyzing the na-
ture of the ALJs’ work, the federal ap-
peals courts closely examined the na-
ture and extent of the Commission’s 
review of the ALJ’s initial decision. The 
initial decision may be reviewed by the 
Commission on its own initiative or at 
the request of a party or other aggrieved 
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person. Whether or not a party seeks the 
SEC’s review of an initial decision, any 
sanction ordered by an ALJ must await 
a final order from the SEC before taking 
effect. 

In Bandimere v. SEC, 844 F3d 1168 
(10th Cir 2016), reh’g en banc denied, 
855 F.3d 1128 (10th Cir. 2017),  cert. 
petition pending, the U.S. Court of Ap-
peals for the 10th Circuit ruled that SEC 
ALJ were, in fact, “inferior officers” of 
the United States because “SEC ALJs 
exercise significant discretion in per-
forming ‘important functions … .’” 
(quoting Freytag, 501 U.S. at 882). As 
such, their appointments must be done 
in accordance with the Appointments 
Clause. This case began in 2012 when 
the SEC initiated an administrative pro-
ceeding against David Bandimere, a 
Colorado businessman, alleging viola-
tions of federal securities laws. 

The ALJ who oversaw the proceeding 
deemed Bandimere liable, barred him 
from the securities industry, ordered 
him to cease and desist from violating 
securities laws, imposed civil penalties 

and ordered disgorgement. Bandimere 
argued to the Commission that the de-
cision by the ALJ was unconstitutional, 
but the Commission rejected the argu-
ment. Bandimere then made the same 
argument to the 10th Circuit, which 
granted his petition and accepted his 
argument. The SEC has appealed the 
decision to the Supreme Court. 

Raymond J. Lucia Cos. v. S.E.C., 832 
F.3d 277 (D.C. Cir. 2016), on reh’g en 
banc, 868 F.3d 1021 (D.C. Cir. 2017), 
cert. petition pending, centered on al-
legations against Lucia and his invest-
ment firm regarding how they presented 
their “Buckets of Money” retirement 
wealth management strategy to prospec-
tive clients. The ALJ who oversaw the 
proceeding found Lucia liable relating 
to one of the charged misrepresenta-
tions, imposed financial sanctions, and 
issued a lifetime bar. In reviewing the 
case, the D.C. Circuit reached the oppo-
site conclusion to the 10th Circuit, find-
ing that SEC ALJs were constitutionally 
appointed because they do not exercise 
significant final authority, as the Com-
mission has discretion to review any ac-

tion by an ALJ. 
Even if the Commission chooses not to 

review an ALJs’ decision, that ALJs’ de-
cision is not final and enforceable until 
the Commission issues an order stating 
that it has decided not to review the de-
cision and establishing the commence-
ment date of any sanctions. Lucia has 
appealed the decision to the Supreme 
Court. 
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