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Climate Change: Not a Spectator Sport
CLIMATE CHANGE AND ITS CAUSES 

According to the Environmental Protection Agency (“EPA”), climate 

change is defined as a “sig nificant change in the measures of climate, such 

as temperature, rainfall, or wind, lasting for an extended period—decades 

or longer.”1  “Climate change can result from natural processes and factors 

(e.g., volcanic eruptions, sun’s intensity, ocean current circulation, etc.)  

as well as human activities through emissions of greenhouse gases.”2  

Greenhouse gas (“GHG”) emissions tend to be associated with the burning 

of fossil fuels, methane emissions from agriculture, landfills, and land use 

changes with respect to deforestation and urbanization, among others.

1  Environmental Protection Agency, What is Climate Change, http://www.epa.ie/climate/
communicatingclimatescience/whatisclimatechange/ (last visited Sept. 12, 2017) (emphasis omitted).

2 Id.

http://www.epa.ie/climate/communicatingclimatescience/whatisclimatechange/
http://www.epa.ie/climate/communicatingclimatescience/whatisclimatechange/


GOALS AND PROGRAMS IN PLACE THAT  

WILL IMPACT CLIMATE CHANGE

In New York’s 2015 Energy Plan, the State set 2030 clean energy 

goals that include a 40% reduction in GHG emissions from 1990 levels 

(as well as an 80% reduction by 2050), 50% of electric generation from 

renewable energy sources (e.g., solar, wind, hydro and biomass) and  

a 23% decrease in energy consumption in buildings from 2012 levels.  

Also, the regional Greenhouse Gas Initiative (of which, New York is  

a member) commits members to even more sig nificant reductions.   

In support of these goals, the State’s guiding initiatives include the Public 

Service Commission’s (“PSC”) Reforming the Energy Vision (“REV”) 

proceeding, New York State Energy Research and Development 

Association’s (“NYSERDA”) Clean Energy Fund and the New York 

Power Authority’s investment in innovative solutions.  Goals and initiatives 

in New York sig nal to the market that New York has embraced the 

challenge of climate change and will utilize State initiatives to encourage 

market engagement.

Along with the overarching REV proceeding, a number of 

programs have been put in place to support the market in achieving 

New York’s clean energy goals.  Initiatives encompass renewable 

energy, building and energy efficiency, clean energy financing,  

energy infrastructure modernization, and transportation.  Examples  

of available programs can be found on the New York Energy Plan 

website at energyplan.ny.gov.  In order to capitalize on these available 

programs and enhance sustainability of results, it is essential that 

market participants (e.g., consumers, suppliers, energy service 

companies, etc.) have a plan:  What are your needs?  What do you 

bring to the table?  What are your metrics?  What are you able to 

leverage?  These are just a few of the questions that should be 

addressed.  Having answers to these questions, along with a clear 

understanding of the changes in the regulatory environment, will 

enhance the market’s efficiency in understanding what programs align 

with individual objectives.

SMART GROWTH’S CONTRIBUTION  

TO CLIMATE CHANGE AND SUSTAINABILITY

Sustainability, both environmentally and economically, is  

essential to a long-term solution to climate change.  Legislation and 

regulation need to be in lockstep for sound energy policy as legislative 

programs rely on funding from the taxpayer, while regulatory initiatives 

rely on the ratepayer.  In truth, however, they are one and the same.  In 

New York, there is progressive Smart Growth legislation that is intended 

to review public infrastructure projects.  Criteria include maintenance 

and use of infrastructure, infill development, natural resource protection, 

mobility and transportation choices, community-based planning, and 

sustainability development, among others.  In traditional rust belt 

communities, this equates to land use capabilities, redevelopment, 

mixed use, walkable communities, investing in aged infrastructure to 

promote the new economy, and the potential to coordinate and leverage 

budgets across local, state and federal programs with respect to roads, 

bridges, water, sewer and other municipal infrastructure.

In the regulatory arena, utility infrastructure investment and service 

is governed by an “obligation to serve” all who request service; hence, 

there is a sense that all requests for service are equal and are governed  

as such.  Under the REV proceeding, there is an opportunity to 

develop new business models, decentralize supply, and form supply 

options that are modular, flexible and provide a savings against traditional 

utility solutions.  REV is also a great avenue to align alternative clean 

energy solutions with Smart Growth as economically favorable options.  

Timing is ripe as today there is a pressing need to invest in new 
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infrastructure to align with shifting community needs to upgrade aged 

infrastructure, promote alternative transportation, and form pricing 

models that will engage innovation and clean energy investors.  In May 

of 2014, at the outset of REV, former PSC Chair Audrey Zibelman 

stated that “New York’s current infrastructure will require $30 billion  

of investment to improve the grid over the next 10 years ….”3  

Although a daunting figure, it presents opportunity for alternatives.   

To ensure that alternatives can be economically compared against 

traditional solutions, it is key to determine how they will be valued.

The Distributed System Implementation Plan (“DSIP”) and Value 

of Distributed Energy Resources (“VDER”) proceedings present the 

opportunity to value clean energy alternatives against traditional utility 

services with an eye on Smart Growth principles.  The DSIP will 

require electric utilities to provide a portal to the market which will 

essentially display their work plans for location-based capacity needs 

and infrastructure upgrades to aged systems, as well as listing current 

hosting capacity.  In total, the DSIP will help inform the market 

where infrastructure priorities are located.  The VDER proceeding  

will develop what value will be placed on alternatives to traditional 

utility services with the intent of being more price granular.  Referred 

to as “Value Stack,” price sig nals for alternative solutions will 

encompass location-based commodity price, a distribution cost offset 

and an environmental value.  Together, DSIP and VDER form the 

foundation to align environmental sustainability with economic 

sustainability by viewing all projects from the perspective of supply, 

demand and distribution under a lowest cost assessment premise.  

Investors of clean energy solutions will be rewarded through market-

based price sig nals and applicable renewable energy credits versus 

traditional subsidies.  Combined with Smart Growth, these 

proceedings will allow for energy planning and municipal planning  

to coexist and leverage one another, ultimately benefiting the taxpayer 

and ratepayer.

GETTING INVOLVED WITH REGULATORY 
CHANGES THAT IMPACT CLIMATE CHANGE 

It is becoming increasingly common to utilize the philosophy  

of stakeholder engagement as a mechanism to seek input from the 

market in setting policy.  Too often these “stakeholder engagement 

initiatives” appear as compliance, part of a check-off list, rather than 

an interaction, a debate or a collaboration.  With increased activity  

in the legislative and regulatory arenas, it is difficult to maintain a 

presence or have the ability to provide input in all of the conversations 

that are occurring.  However, the market’s voice is more critical now 

than ever.  

Understanding the challenges and opportunities that face our 

communities, businesses and local economies will result in Smart 

Growth initiatives, clean energy solutions and advanced infrastructure 

planning as a means for every one of us to contribute to limiting the 

effects of climate change.  Good energy policy can support good 

business practices that will align with the goal of combating the long-

term effects of climate change.

Dennis W. Elsenbeck is Head of Energy and Sustainability at Phillips 

Lytle Energy Consulting, a newly created service formed to bring a unique 

perspective to our Energy clients in ensuring alignment of market needs, 

applied technology and sustainable energy policy.  He can be reached at 

(716) 847-7083 or delsenbeck@phillipslytle.com. ■
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3  Claire Cameron,  How New York is reinventing the electric utility, Utility Dive (May 16, 2014), http://www.utilitydive.com/news/how-new-york-is-reinventing-the-electric-utility/262727/ (last visited Sept. 12, 2017).
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On December 12, 2015, the United States and 195 other countries 

sig ned the Paris Climate Agreement (“Agreement”).  This Agreement 

seeks to (a) limit the increase in the average global temperature to “well 

below 2 degrees Celsius” and attempt to limit a rise in temperature to 

1.5 degrees Celsius; (b) obtain a commitment from each country in 

agreement to reduce its greenhouse gas emissions; and (c) achieve a net 

of zero greenhouse gas emissions by 2050.

Recently, however, President Donald J. Trump announced that the 

United States would head in a different direction, pulling out of the 

Agreement.  Despite this executive reversal, the shift in the country’s 

federal environmental strategy has not changed that of most states.   

New York, in particular, intends to take a very different path forward.

New York has announced plans to implement its Reforming the 

Energy Vision (“REV”), an initiative to advance clean, reliable and cost-

efficient energy in New York State.  Under REV, Governor Andrew M. 

Cuomo plans a decrease in energy sector carbon dioxide emissions over 

the next decade, while also increasing the amount of green energy 

produced in the State during that time. 

To that end, Governor Cuomo has announced a plan to eliminate coal 

energy in New York State by 2020.  According to Governor Cuomo,  

New York will shut down its remaining active coal plants—Kintigh 

Generating Station in Somerset, Cayuga Power Station in Lansing, and 

Kodak Park in Rochester—thereby eliminating all coal energy produced in 

the State.  While this may seem like an aggressive undertaking to some, it is 

more likely a politically motivated proposal.  In fact, coal only generates 

approximately 3 percent of New York’s electricity.  This is in stark contrast to 

other states, and more generally the United States, which require coal energy 

to address substantial portions of those states’ and the country’s energy needs.  

For instance, in 2016, a sig nificant portion of electricity was generated by 

coal in Arizona (38 percent), Arkansas (56 percent) and the United States as 

a whole (40 percent).  Comparatively, the benefits from Governor Cuomo’s 

plan to eliminate coal energy in New York State will most likely be limited. 

Clean Energy Initiatives at the National and State Level
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Along with Governor Cuomo’s plan to eliminate coal energy, 

potentially negative financial and other impacts are expected on 

municipalities, school districts and counties due to increases in tax 

revenue.  Governor Cuomo, therefore, intends to use New York’s $19 

million mitigation fund to address the financial burdens placed upon 

those impacted by the coal-free initiative.  In addition, rather than 

allowing the employment of current coal industry workers to be 

terminated, the Governor is looking to keep these workers employed by 

training them for jobs in the clean energy industry.  Furthermore, 

Governor Cuomo’s plan also calls for 300 wind turbines to be built 

throughout the State, resulting in the creation of new infrastructure jobs.  

Finally, the State University of New York will play a role in this process as 

well.  The University will receive $15 million to develop a clean energy 

training program so that coal workers can transition to jobs in the solar 

and wind energy sectors.  At this point, however, it is unclear how the 

Governor plans to implement these mitigation measures.

While Governor Cuomo and New York State plan to eliminate all coal 

energy produced within the State by 2020, New Yorkers will still utilize 

coal energy beyond 2020.  For example, New York power companies buy 

and sell energy in a regional wholesale market, and the plan does not call 

for a ban on importing coal energy from other states.  Despite this, the 

Governor’s initiative to eliminate the production of coal energy within the 

State sets New York apart as a leader in the clean energy industry.

All in all, there will be continued efforts at both the national and 

state level to mitigate the negative impacts of climate change on our 

communities.  The continued inquiry, however, will be on the means, 

and not the ends, that will shape the responses. 

Questions pertaining to New York State’s REV program, or other clean 

energy initiatives, can be directed to one of the Phillips Lytle energy and 

environment attorneys who co-authored this article: Patrick T. Fitzgerald  

at (716) 847-8315, pfitzgerald@phillipslytle.com, or Joseph C. Smith  

at (716) 847-5407, jsmith@phillipslytle.com.  Alexander D. Vilardo  

also assisted in the development of this article. ■
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The Sun Sets on New York’s  
Voluntary Cleanup Program

With the New York State Department of Environmental Conservation’s (“NYSDEC”) Voluntary 

Cleanup Program (“VCP”) drawing to a close, over 100 VCP sites throughout New York must 

choose whether to complete remediation by the end of March 2018, or transition to another 

remedial program by the end of this year.  The sunset of the program is a result of the New York 

State Supreme Court decision, Town of Brookhaven v. Metropolitan Transit Authority, No. 4273-15 

(Suffolk Cty. Feb. 10, 2016), holding NYSDEC’s implementation of the VCP was ultra vires and 

without statutory authority.

Created by NYSDEC in 1994, the VCP allows participants to remediate sites under NYSDEC 

oversight after execution of a Voluntary Cleanup Agreement.  However, the VCP was never 

authorized by statute or regulation, and existed only through NYSDEC’s administrative guidance.

In 2003, using the VCP as a model, the New York State Legislature enacted the Brownfield 

Cleanup Program (“BCP”) under Article 27 of the Environmental Conservation Law (“ECL”), 

effectively replacing the VCP.  With the new BCP in place, NYSDEC essentially stopped enrolling 

sites in the VCP in late 2003.  However, implementation of remedial activities continued under the 

VCP for sites already enrolled in that program.

Currently, at least 149 sites, the vast majority of which were enrolled into the VCP prior to 

December 31, 2003, remain active in the VCP.  Included in this category is the site which gave rise 

to the end of the VCP—a rail yard owned and operated by the Metropolitan Transportation 

Authority and the Long Island Rail Road (“LIRR”) located in Yaphank, New York (the “Yaphank 

Site” or “Site”).  The Yaphank Site was enrolled in the VCP in 2002, and in 2014, NYSDEC 

selected an excavation and cap remedy for contaminated Site soils.

In 2015, the Town of Brookhaven commenced an Article 78 proceeding in the New York State 

Supreme Court, Suffolk County, against NYSDEC and the Site owners to require full remediation 

of the Site, instead of the excavation and cap approach selected by NYSDEC.  The Town argued,  

in part, that NYSDEC acted without authority in implementing a remedy for the Site under the 

VCP as the VCP had no foundation in law or regulation. 

In February 2016, the Court agreed with the Town and held that NYSDEC acted ultra vires  

by utilizing the VCP to engage in a voluntary agreement with the LIRR.

Since the Brookhaven decision, NYSDEC has quietly begun transitioning sites out of the VCP to  

close out the unauthorized program.  As part of the transition earlier this year, NYSDEC began notifying  

VCP volunteers that site remediation would need to be completed by March 31, 2018, or transitioned  

to another program by the end of this year.  This transition may occur through an application to the BCP  

or by execution of a Consent Order with NYSDEC under the State Superfund program.  It is understood 

that NYSDEC will terminate non-complying sites from the VCP by the end of March 2018. 

While the Brookhaven decision forged the path toward terminating the VCP, the issue of the legal 

rights, duties and obligations of the volunteers and NYSDEC under existing VCAs remains open.

Do you have a site that is in the VCP and require guidance as to next steps? Contact Phillips Lytle 

environmental associates Oriana R. Montani at (716) 504-5750, omontani@phillipslytle.com, or  

Laura L. Mona at (518) 618-1220, lmona@phillipslytle.com. ■
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A New York court is currently reviewing whether Administrative 

Law Judges (“ALJs”) at the New York State Public Service 

Commission (“PSC”) can issue a protective order requiring parties to 

submit confidential information directly to Department of Public 

Service Staff (“Staff”) and other agencies without running afoul of the 

protections from public disclosure provided under New York’s 

Freedom of Information Law (“FOIL”).  The protective order being 

challenged in the court case was adopted to expedite discovery in the 

evidentiary proceeding focused on examining the retail supply of 

energy in New York by Energy Service Companies (“ESCOs”).  While 

the court’s forthcoming decision on the validity of the PSC’s protective 

order is likely to provide more clarity and direction for confidential 

information submitted in an ESCO proceeding, it may have a broader 

impact on requests for confidential treatment made for documents 

submitted to a New York State agency. 

Under FOIL, records submitted to an agency may be protected 

from public disclosure if the information meets one of the statutory 

exemptions, such as the trade secret test or if the records contain 

confidential commercial information that, if publicly disclosed, would 

cause substantial competitive injury.  In accordance with Part 6-1.4 of 

the PSC’s regulations implementing FOIL, confidential information 

submitted to a presiding officer as part of an administrative proceeding 

will be exempt from disclosure until a determination is made for 

whether the confidential information meets one of the statutory 

exemptions. Part 6-1.4 also provides that a presiding officer may 

require that confidential information be immediately submitted under 

a protective order, as was the case in the ESCO proceeding. 

While the protective order at issue in the ESCO proceeding appeared 

routine, because the ALJs did not require other agencies to execute the 

protective agreement and because they directed that confidential 

information should be submitted directly to Staff and not through the 

ALJs as the presiding officers, a number of parties were concerned that 

their confidential information would be at risk of disclosure under FOIL.  

Parties questioned whether information submitted to other agencies could 

only be protected if submitted through each agency’s Records Access 

Officers (“RAOs”) and whether each agency’s RAOs would need to make 

an independent determination under FOIL.  Parties further questioned 

whether it was appropriate to provide confidential information directly  

to Staff, as this is not expressly provided for in statute or regulation. 

At the request of a State agency party, the Committee on Open 

Government (“COOG”) weighed-in on whether the protective order 

complied with FOIL.  COOG expressed concerns with the protective 

order, finding that if it was followed, “it would enable [the PSC], as well 

as others, to claim confidentiality without any specific statutory basis for 

New York Court Reviews Process for Confidential Treatment of Records Submitted  
to Public Service Commission
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doing so, and a record could be stamped or marked ‘confidential’ as a 

means of prohibiting disclosure.”  On the inter-agency issue, COOG 

noted that if there was a written agreement between agencies that 

referenced the specific records at issue, such an agreement would be valid.

After a failed attempt to seek relief from portions of the protective 

order that were inconsistent with FOIL through an interlocutory 

appeal with the Secretary to the Commission, Direct Energy, an 

ESCO party in the proceeding, filed an Article 78 petition and sought  

a preliminary injunction in the New York State Supreme Court, 

Albany County.  Direct Energy Services, LLC v. New York State Public 

Service Commission, No. 02664-2017 (Albany Cty. Apr. 18, 2017).  

The Court granted the stay and ordered that confidential information 

could not be submitted directly to Staff or other agency parties, 

pending the outcome of the Article 78. 

In its response, the PSC argued, in part, that a protective order is 

merely one step in the overall process to determine whether 

confidential information meets the exemptions from disclosure under 

FOIL, and that documents are deemed confidential only temporarily 

until a final determination regarding protected status can be made.  

Despite the stay, the ALJs subsequently issued an amended protective 

order to provide agency parties with access to confidential information 

if the agency agreed to be bound by the PSC’s final determination.  

This, too, is being challenged as there is no express statutory or 

regulatory basis for such inter-agency agreements.

A decision from the State Court is expected within the next few 

months.  Regardless of the outcome, the Court’s decision should bring 

more certainty and direction to both information submitters and 

regulators regarding the appropriate process to be followed to ensure 

confidential information meets the substantive exemptions under  

FOIL and is not at risk of public disclosure.  Overall, these issues are  

an important reminder that simply marking a document “confidential” 

or relying on informal promises of protection without a formal 

determination are not sufficient to safeguard against disclosure under 

FOIL.  More importantly, because each agency promulgates its own 

regulations and internal processes to implement FOIL, it is imperative 

that any time documents are submitted to an agency, the confidential 

information contained within them is carefully evaluated to ensure that  

the statutory exceptions from disclosure are substantively met, and the 

process provided for under FOIL is precisely followed to avoid irreparable 

harm by having this information released to the public. 

Laura L. Mona, an attorney in Phillips Lytle’s Energy and Environment 

Practices, has expertise in counseling matters before the Public Service 

Commission.  For those seeking additional information, she can be reached  

at (518) 618-1220 or lmona@phillipslytle.com. ■
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Local Governments Attempt to Restrict Solar Development 
With Moratoriums and Restrictive Zoning Ordinances

The energy market in New York State (“NYS”) is rapidly changing.  

Governor Andrew Cuomo has indicated NYS plans to eliminate the use 

of coal by 2020.1  Since 2000, approximately 2,000 megawatts (“MW”) 

of coal generation has been retired or suspended operation.2  In addition, 

the two nuclear reactors at Indian Point Energy Center, which represent 

12% of NYS’s total electricity generation, are set to be retired by 2021.3  

Driven by the efforts of Governor Cuomo, and the NYS Public Service 

Commission’s Reforming the Energy Vision (“REV”) proceeding and 

Clean Energy Standard goals requiring 50% renewable power generation 

by 2030, the solar industry in NYS is poised for sig nificant expansion.  

Solar power is set to become a key part of necessary power generation in 

the State.  The Solar Energy Industries Association predicts NYS will 

install over 3,000 MW of solar capacity over the next five years.4  

As the potential for rapid solar development ramps up, some 

apprehensive local governments are reacting with moratoriums and 

burdensome zoning restrictions on commercial-scale solar development. 

This behavior echoes the time when natural gas developers sought to 

lease large tracts of land for hydraulic fracturing purposes, and 

municipalities implemented moratoriums and prohibitions on the 

practice, before it was banned by NYS in 2014.  Last year, nearly  

90 local governments in NYS enacted moratoriums on solar 

development as they worked to address questions pertaining to zoning, 

taxes and fees,5 with several more proposing or enacting moratoriums  

in 2017.6  Municipal boards and residents have expressed concerns 

about consistency with comprehensive plans, potential visual impacts  

of solar farms on their communities, and the loss of agricultural land  

and green space.  Some communities also have fears of being taken 

advantage of by out-of-state companies.  These moratoriums, which 

often run for nine months or more, threaten to delay, or even kill,  

solar project development in areas of NYS.  In addition, some 

municipalities are implementing overly restrictive zoning ordinances 

governing commercial-scale solar development, which can have a 

chilling effect on development.  

LOCAL GOVERNMENT AUTHORITY OVER  

SOLAR FARMS

NYS is comprised of counties, cities, towns and villages, each of 

which is granted varying degrees of home rule power emanating from  

the New York State Constitution, which sets forth a “bill of rights for 

local governments.”7  Home rule is the power of a local government to 

exercise the state’s powers of governance pertaining to certain topics 

within its administrative area.  The most powerful tool of local 

governments to regulate solar farm development is the zoning power 

granted to cities, towns and villages.  In NYS, that zoning power is 

governed by the following State enabling statutes: General City Law, 

Town Law, Village Law, General Municipal Law, Municipal Home Rule 

Law, and Statute of Local Governments.8  Collectively, these statutory 

and constitutional provisions provide local governments with a variety  

of tools to regulate solar farm development, including, but not limited to, 

total prohibition, zoning and permitting processes, program fees, setback 

and lot coverage requirements, visual impact standards, road repair 

requirements, and restrictions on hours of operation.  When implemented 

correctly, the drafting of a local law or code containing a clear, predictable 

path forward for solar facility applications can promote solar 

development.  However, when these ordinances are aimed at slowing  

or prohibiting the proliferation of these extremely environment-friendly 

means of generating electricity, or viewed as a source of revenue 

generation for the municipality, they can have the effect of financially 

and/or operationally limiting or eliminating solar deployment.

1  Built to Lead: Governor Cuomo’s 2016 State of the State and Budget Address, http://www.governor.
ny.gov/news/video-transcript-built-lead-governor-cuomos-2016-state-state-and-budget-address  
(last visited Aug. 17, 2017).

2  The New York Independent System Operator, New York’s Evolving Electric Grid, Power Trends 
2017, http://www.nyiso.com/public/webdocs/media_room/publications_presentations/Power_
Trends/Power_Trends/2017_Power_Trends.pdf.

3  The U.S. Energy Information Administration, Indian Point, closest nuclear plant to New York City, 
set to retire by 2021, Today in Energy (Feb. 1, 2017), https://www.eia.gov/todayinenergy/detail.
php?id=29772.

4  Solar Energy Industries Association, New York Solar, https://www.seia.org/state-solar-policy/new-
york-solar (last visited Oct. 5, 2017).

5  Steve Orr, D&C investigation: Big solar coming to NYS, some are wary, Democrat & Chronicle 
(Nov. 22, 2016, 12:36 PM), http://www.democratandchronicle.com/story/news/2016/11/22/solar-
power-energy-new-york-upstate/92844228/.

6  Jane Kwiatkowski Radlich, Lancaster OKs Moratorium on Commercial Solar Farms,  The Buffalo 
News (Mar. 30, 2017), http://buffalonews.com/2017/03/30/lancaster-oks-moratorium-
commercial-solar-farms/.  David L. Shaw, Solar Farm Moratorium Proposed, Finger Lakes Times 
(Apr. 23, 2017), http://www.fltimes.com/news/solar-farm-moratorium-proposed/article_c89a474a-
27c8-11e7-a651-4b54b9549c74.html.  Isabella Grullón Paz, Groton Town Passes Solar Moratorium,  
Groton Independent (July 19, 2017), http://www.ithaca.com/news/groton/groton-town-passes-
solar-moratorium/article_36589990-6ca1-11e7-b7f8-3fe2ce4acbd6.html (Ithaca.com, July 23, 
2017).  Town of Enfield, N.Y., Renewable Energy Advisory Committee, http://townofenfield.org/
event/renewable-energy-advisory-committee/ (last visited Aug. 17, 2017).

7  N.Y. Const. Art. IX § 1.

8  See N.Y. Mun. Home Rule Law § 10 (Westlaw through L.2017, ch. 1 to 23, 25 to 163);  N.Y. Stat. of 
Local Gov’t. Art. 2 § 10 (Westlaw through L.2017, ch. 1 to 23, 25 to 163);  N.Y. Town Law §§ 264-
265 (Westlaw through L.2017, ch. 1 to 23, 25 to 163);  N.Y. Village Law §§ 7-706, 7-708 (Westlaw 
through L.2017, ch. 1 to 23, 25 to 163);  Gen. City Law (Westlaw through L.2017, ch. 1 to 23, 25  
to 163);  N.Y. Town Law § 263 (Westlaw through L.2017, ch. 1 to 23, 25 to 163);  N.Y. Village Law  
§ 7-704 (Westlaw through L.2017, ch. 1 to 23, 25 to 163).  
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http://www.ithaca.com/news/groton/groton-town-passes-solar-moratorium/article_36589990-6ca1-11e7-b7f8-3fe2ce4acbd6.html
http://townofenfield.org/event/renewable-energy-advisory-committee/
http://townofenfield.org/event/renewable-energy-advisory-committee/


MORATORIUMS AND OVERLY RESTRICTIVE  

OR PROHIBITIVE ORDINANCES

Most local governments lack comprehensive zoning regulations that 

pertain to solar operations.  As a result, many local governments are in 

the process of adopting local laws that establish temporary moratoriums 

on the processing and approval of zoning applications for solar energy 

production facilities until the local government can determine suitable 

locations, dimensional requirements, and other procedural and 

substantive rules pertaining to solar farm development.9  

A land use moratorium is a temporary suspension of a landowner’s 

right to obtain zoning approvals and/or building permits while a local 

government considers and potentially adopts changes to its land use 

regulations.  In the solar farm context, local governments may enact 

moratoriums to prohibit solar development, but these ordinances are only 

a temporary solution.  Either by their own initiative, or by court order, 

local governments must finalize their zoning plans.  The word “moratorium” 

is not mentioned in the New York State Constitution or legislative 

statutes, but courts have generally upheld local moratoriums as long as 

they (1) are limited by a reasonable time frame, (2) have a valid public 

purpose, (3) address a situation where the burden imposed by a moratorium 

is being shared by the public at large, (4) strictly adhere to the procedure 

for adoption in the Municipal Home Rule Law or zoning enabling acts, 

and (5) have a time certain when the moratorium will expire.10  

Once a local government moves from its moratorium to a finalized 

ordinance, the ordinance may contain extremely restrictive provisions,  

or explicitly prohibit solar development.  Some new solar codes contain 

sig nificant burdens such as substantial fee and bond requirements, 

minimal lot coverage allowances, restrictive setbacks, and complicated, 

multi-level review processes.  These types of overly restrictive ordinances, 

at best, make the approval process for solar projects highly unpredictable, 

given the need for many variances, and, more likely, chill the growth of 

commercial solar altogether.  

CHALLENGING MUNICIPAL RESTRICTIONS  

ON SOLAR DEVELOPMENT

Solar developers may want to challenge moratoriums, prohibitions 

or unreasonable restrictions on development.  A developer may 

challenge a moratorium that is unreasonably lengthy.  Courts have 

generally upheld moratoriums lasting six months to a year, but these 

may be considered unreasonable if they are extended beyond one 

year.11  For example, in Ecogen, LLC v. Town of Italy, a town initially 

enacted a six-month moratorium on wind turbine towers and support 

facilities, which was renewed several times, such that it was in effect 

for two years.  A wind power developer challenged the moratorium  

on the basis that it exceeded a reasonable timeframe and did not serve 

a valid public purpose.  The court held the town ordinance served  

the purpose of preventing adverse aesthetic impact, but required the 

town to act within 90 days by either finalizing its comprehensive 

zoning plan or rendering a decision on the proposed project.  

Accordingly, a moratorium may not be used to indefinitely prohibit 

solar development.

Solar developers may take valuable lessons from the oil and gas 

sector as they think about how to respond to prohibitions or restrictive 

ordinances.  In 2012 and 2013, the towns of Middlefield and Dryden 

instituted complete drilling bans, both of which were upheld by NYS’s 

highest court, The Court of Appeals.  As part of its zoning ordinance, 

Middlefield prohibited “all oil, gas or solution mining and drilling,”12  

and Dryden prohibited the use of any land for “natural gas and/or 

petroleum support activities.”13  Despite the fact that the 

Environmental Conservation Law (“ECL”), which creates the 

Department of Environmental Conservation (“DEC”), contains  

an express preemption provision which states that it “shall supersede 

all local laws or ordinances relating to the regulation of the oil, gas  

and solution mining industries,”14 the Court in both cases focused  

on the legislative history and purpose of the ECL, finding no express 

or implied preemption.  The Courts found that the municipality may 

regulate whether or not drilling activity occurs within its borders  

in the first place, and to the extent that a municipality allows such 

activity, the DEC may regulate how and where drilling activity  

is conducted.

To the extent that restrictive ordinances are adopted, solar 

developers may have distinct arguments, unavailable to the oil and gas 

sector, that may allow them to successfully challenge overly restrictive 

9  Typically these moratoriums distinguish between small-scale rooftop solar and large-scale solar by 
defining “solar farms” as a collection of solar panels that cover a certain acreage of land, such as ¼ 
acre or more, or by exempting “small-scale solar” of 20 kW or less. 

10  See Charles v. Diamond, 41 N.Y.2d 318, 324 (1977); Ecogen, LLC v. Town of Italy, 438 F. Supp.  
2d 149 (W.D.N.Y. 2006).

11  Id.

12  Cooperstown Holstein Corp. v. Town of Middlefield, 35 Misc. 3d 767, 768-69 (Sup. Ct. Otsego Cty. 
2012), aff’d, 106 A.D.3d 1170 (3d Dep’t 2013), aff’d, sub nom. Wallach v. Town of Dryden, 23 
N.Y.3d 728 (2014); Wallach v. Town of Dryden, 23 N.Y.3d 728 (2014).

13  Norse Energy Corp. USA v. Town of Dryden, 108 A.D.3d 25 (3rd Dep’t 2013), aff’d, sub nom.  
Wallach v. Town of Dryden, 23 N.Y.3d 728 (2014).

14  N.Y. Envtl. Conserv. Law § 23-0303(2) (Westlaw through L.2017, ch. 1 to 23, 25 to 163).

“Local Governments Attempt to Restrict Solar Development ” continued from page 11
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local ordinances.  For example, solar developers might argue that 

important statewide interests necessitate state preemption of local bans 

on solar development.  Despite the broad authority NYS has provided 

to local governments, those local governments are generally prohibited 

from adopting laws that interfere with a “matter of state concern”—

even if it is a local matter.  Some matters of “state concern” are 

explicitly reserved in Article IX § 3 of the NYS Constitution,  

such as the public school 

system, the courts, and matters 

other than “property, affairs  

or government” of a local 

government.  New York 

courts have further construed 

the phrase “state concern”  

to include matters of water 

supply, highways and 

transportation.15  In the 

context of New York’s REV 

and Clean Energy Standard 

goals, NYS has expressed a 

clear State interest in building 

a more reliable and resilient 

electric grid that is focused on 

Distributed Energy Resources, 

cutting greenhouse gas 

emissions 80% by 2050,  

and procuring 50% of its 

electricity generation from 

renewable resources by 2030.  

Beyond the environmental 

benefits associated with these 

goals, it is important to 

remember that the REV initiative grew out of a Statewide concern,  

in response to Hurricane Sandy, that severe weather events may expose 

the vulnerabilities of the traditional distribution system.16  Similar to 

the well-established concern of protecting the drinking water of the 

State’s population, NYS has a concern of transitioning to a distributed, 

clean and reliable energy future for the protection of its citizens.   

NYS has invested billions of dollars pursuing these goals, such that  

a court may find that these areas of “state concern” trump the interests  

of local governments because of their vital importance to the State’s 

economy, environment and security.

In addition, long-lasting moratoriums or complete bans on solar 

energy production facilities issued by municipalities may be subject  

to challenge under the State 

Environmental Quality 

Review Act (“SEQRA”).  

While local moratoriums are 

listed as Type II actions for 

purposes of SEQRA, thereby 

requiring no further SEQRA 

analysis, municipalities 

should be wary of using  

this classification to avoid 

acknowledging and 

evaluating the clear 

environmental benefits  

that accompany solar energy 

production.  Courts have 

held that the “criteria for 

what constitutes a Type II 

action cannot be considered 

in a vacuum.”17  Where there 

are obvious environmental 

impacts, it is inappropriate 

to classify an action as  

a Type II action requiring  

no further environmental 

review, and a SEQRA review 

must be conducted.18  A municipality cannot ignore the obvious 

environmental benefits lost when refusing to allow clean energy 

development within its borders, whether through a moratorium or  

a prohibitive ordinance, and the municipality’s SEQRA review should 

reflect this analysis, or be vulnerable to challenge.

“Local Governments Attempt to Restrict Solar Development ” continued from page 11

15 See Town of Islip v. Cuomo, 64 N.Y.2d 50, 57 (1984).

16  See Proceeding on Motion of the Comm’n in Regard to Reforming the Energy Vision, 14-M-0101, at *3 
(Apr. 25, 2014). 

17  Town of Bedford v. White, 204 A.D. 2d 557,559 (2d Dep’t 1994).  

18  Id.; See also, Williamsburg Around the Bridge Block Ass’n v. Giuliani, 223 A.D.2d 64 (1st Dep’t 1996).

Continued on page 14
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Spotlight
PHILLIPS LYTLE WELCOMES 

LAURA L. MONA TO ITS 

ENVIRONMENT AND ENERGY 

PRACTICE GROUPS

Phillips Lytle is pleased to announce the 

addition of Laura L. Mona as an associate  

in the firm’s Albany office.

Ms. Mona focuses her practice on environmental and energy law, 

including advising clients on compliance and permitting under state 

and federal laws, transactional due diligence, and regulation of 

electricity, natural gas and telecommunications before state agencies, 

such as the New York Public Service Commission. 

Before her legal career, Ms. Mona was a project manager for an 

environmental consulting firm where she managed remediation projects, 

drafted environmental permits and reports, and performed environmental 

site assessments for clients in the manufacturing and petroleum industries.

Ms. Mona is co-chair of the Oil and Gas Subcommittee of the 

Environmental Section of the New York State Bar Association.  She has 

also been recognized by Upstate New York Super Lawyers® as a Rising 

Star for her work in the energy and environmental practice areas.

Ms. Mona received her B.S., summa cum laude, from  

Rochester Institute of Technology and her J.D., magna cum laude, 

from Albany Law School of Union University.  She can be reached  

at (518) 618-1220 or lmona@phillipslytle.com.

AVOIDING THESE ISSUES

 It is not unreasonable for a municipality to enact a short-

term moratorium on solar development to develop a clear, 

reasonable zoning code for such projects.  That being said,  

solar energy facilities can be considered less objectionable by 

communities than their oil and gas, or even wind, counterparts.  

In an effort to avoid the passage of ordinances that prohibit or 

sig nificantly restrict solar energy facilities, proactive developers 

should be ready and willing to work with municipalities to 

provide education on the benefits of solar energy production,  

and the resources available to them to develop local zoning 

regulations.  For example, developers may provide model code 

language for a municipality to aid in drafting.  Sustainable 

CUNY, the broad sustainability program of the City University 

of New York, has authored and made available a Model Solar 

Energy Law and Toolkit, which can serve as an excellent resource 

for drafting local laws.  In addition, educating both municipal 

decision-makers and community members about the benefits  

of solar is a crucial, proactive step to avoid local opposition.   

It is particularly important to highlight the local benefits, such  

as (1) potential tax revenues, (2) brownfield site development,  

(3) energy cost savings for local purchasers such as a municipal  

or local institutional buyer, or (4) a community solar project.  

Additionally, the solar industry has created one out of every 80 

jobs in the United States since the Great Recession, the majority 

of which are blue-collar construction and manufacturing jobs.19  

By framing the concept of solar technology in a way that 

promotes distributed, locally-owned power, self-reliance,  

and the pride of contributing to the green economy, developers 

and community members may facilitate the growth of solar  

in the State. 

Questions pertaining to solar development in New York State can 

be directed to Phillips Lytle Energy and Environment Practice Team 

attorneys Kimberly R. Nason, Senior Associate, (716) 504-5784, 

knason@phillipslytle.com, or Kevin C. Blake, Associate,  

(716) 847-7082, kblake@phillipslytle.com. ■

“Local Governments Attempt to Restrict  
Solar Development ” continued from page 13

E-Newsletter Sig n-up  
& Staying in the Know

Different people have different preferences in communication 

styles.  Therefore, Phillips Lytle offers this newsletter in an electronic 

format as well as the printed version.  To start receiving Earth Matters, 

other practice area newsletters, or periodic updates and alerts via e-mail, 

visit our website at www.phillipslytle.com and click on “E-publication 

Sig n-up” under the Publications menu.  There you’ll also find various 

articles of interest.

Phillips Lytle attorneys follow the latest trends and 

developments impacting the industries in which they are involved.  

We invite you to check out our Thought Leadership videos at  

www.phillipslytle.com/ThoughtLeadership.aspx.

19  Jigar Shah, Clean Energy Jobs Are Exploding in America. Why Don’t Mainstream Reporters 
Know?,  Greentech Media (Sept. 2, 2016), https://www.greentechmedia.com/articles/read/
why-dont-mainstream-reporters-know-clean-energy-jobs-are-booming.
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Spotlight
PHILLIPS LYTLE CREATES ENERGY CONSULTING SERVICES AND ADDS VETERAN 

ENERGY EXECUTIVE DENNIS W. ELSENBECK 

Phillips Lytle LLP named Dennis W. 

Elsenbeck as Head of Energy and 

Sustainability at Phillips Lytle Energy 

Consulting, a newly created service offered 

by the firm.  Mr. Elsenbeck is based in the firm’s Buffalo office and  

provides consulting services to clients in all eight offices across  

the firm’s footprint. 

Prior to joining Phillips Lytle, Mr. Elsenbeck served as Director of 

Stakeholder and Policy for National Grid U.S. Operations.  He brings 

more than 30 years of experience in the energy industry to Phillips 

Lytle with a background that includes experience in the three key areas 

of the energy industry—supply, delivery and demand—bringing a 

unique perspective in ensuring alignment of market needs, applied 

technology and sustainable energy policy. 

“Any time we can add new, valuable perspectives from a veteran 

industry insider, it is to the benefit of our clients,” said David P. Flynn, 

Phillips Lytle partner and practice team leader for the firm’s Energy 

and Environment Practice Teams.  “Dennis has unparalleled energy 

industry knowledge and contacts, and will be a tremendous asset for 

our wide range of sophisticated clients.”

“Phillips Lytle’s Energy Practice Team is among the best in  

the business, with a very diverse, high caliber client base,” said  

Mr. Elsenbeck.  “Energy is a rapidly changing industry.  I look 

forward to working with the firm’s attorneys on a number of 

initiatives, and to being a resource for clients as they navigate the 

complex policies and regulations surrounding the energy industry.” 

“We have an opportunity to develop the market’s voice in the 

policy conversation,” said Mr. Elsenbeck.  “The market stakeholders, 

technology innovators and policy makers need to be working in 

lockstep to achieve synergy in the creation of a well-organized, 

cohesive energy plan that makes sense for all stakeholders.”

Phillips Lytle Energy Consulting Services will provide resources  

in a variety of areas, including: 

• Project development and transactional support

• Regulatory counseling and advocacy

• Municipal consulting

• Procurement consulting

• Litigation support

Mr. Elsenbeck received his Master’s in Engineering from University at 

Buffalo, as well as his Master’s in Business Administration from University 

of Rochester.  He received a Bachelor’s of Technology from SUNY 

Institute of Technology.  To learn more about Phillips Lytle Energy 

Consulting Services, visit phillipslytle.com/energy-services.  Mr. Elsenbeck 

can be reached at (716) 847-7083 or delsenbeck@phillipslytle.com.

RECOGNIZED FOR ENVIRONMENTAL EXCELLENCE IN CHAMBERS USA FOR NINE CONSECUTIVE YEARS 

Chambers USA has ranked Phillips Lytle’s Environmental Practice for the ninth year in a row for its excellence in environmental law.

Through its in-depth interview process of clients and market commentators, it also ranked several of Phillips Lytle’s attorneys for client service 

excellence, broad environmental expertise, and for “always having the clients’ best interest at the top of their agenda.”  Below are those attorneys 

who have been ranked in Chambers USA for their exemplary work in environmental law:

Kimberly R. Nason is the only recognized “Associate to Watch” by Chambers USA in Environment - New York State.  

Chambers USA is recognized nationally and internationally for its reporting integrity.  

DAVID P. FLYNN MORGAN G. GRAHAM KEVIN M. HOGAN ADAM S. WALTERS KIMBERLY R. NASON
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For additional information or advice, please contact one of the 
attorneys on our Environment or Energy Practice Teams listed below:

Kevin C. Blake, Associate

David E. Bronston, Special Counsel

Mary E. Burgess, Special Counsel

Andrew P. Devine, Associate

Benjamin M. Farber, Partner

Patrick T. Fitzgerald, Senior Associate

David P. Flynn, Partner

Marc H. Goldberg, Special Counsel

Morgan G. Graham, Partner

Fatin Haddad, Associate

Juyoun Han, Associate

Kevin M. Hogan, Managing Partner

Myriah V. Jaworski, Senior Associate

Kelly E. Marks, Partner

Laura L. Mona, Associate

Oriana R. Montani, Associate

Kimberly R. Nason, Senior Associate

John A. Pappano, Partner

Jon Pierowicz, Associate

Ian K. Portnoy, Senior Counsel

Thomas F. Puchner, Partner

Joseph C. Smith, Associate

Adam S. Walters, Partner

Caitlin Weinstock, Associate

To reach Phillips Lytle Energy Consulting Services, please contact:

Dennis W. Elsenbeck

Head of Energy and Sustainability

716 847 7083

phillipslytle.com/energy-services

Phillips Lytle’s Energy Consulting Services is not providing legal services, 
and Dennis Elsenbeck is not an attorney.
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Luke Donigan, Candidate for the Bar

Phillips Lytle is a national leader in 
environmental and energy law. Our 
extensive and successful history of 
representing a wide range of clients 
spans decades and includes FORTUNE 
100 companies that regularly rely on 
us for assistance with environmental 
issues. Our rich history of progressive 
environmental and energy representation 
has enabled our Environment and Energy 
Practices to evolve into some of the 
most sophisticated practices in New York 
State and the nation. Our environmental 
experience includes innovative brownfield 
redevelopment, comprehensive 
Environmental Impact Review, regulatory 
compliance and permit management, 
transactional advice, and litigation in all 
courts and administrative proceedings.
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