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At a time when New York State’s goals for renewable energy
production are becoming increasingly ambitious, the deployment
of community distributed generation (CDG) is likely to play a
vital role in helping achieve the State’s aggressive mandates.
Although CDG can be implemented in conjunction with a
number of types of renewable energy projects, community
solar will be particularly important to CDG’s success in the
state. However, since the New York State Public Service
Commission (PSC) implemented community solar in the state

a year ago, in its July 17, 2015 Order Establishing a Community
Distributed Generation Program and Making Other Findings
(CDG Order), the state has yet to see the first community solar
project become operational.1 Combined efforts of industry
groups, project developers, and utilities will be required to
develop a framework for the efficient and broad-based develop-
ment of CDG projects across New York State. Despite its early
challenges, community solar remains key to the future of renew-
able and solar project development throughout the state.

The Right Climate for Solar

According to the Solar Energy Industries Association, in 2015,
approximately 241 megawatts (MW) of solar capacity was
installed in New York, fifth overall in the nation. In that same
year, $733 million was invested in solar installations in the
state, a 63% increase over 2014.2 To continue this growth,
New York State has taken a coordinated approach to promote a
clean energy economy that reduces dependence on fossil fuels,
drives economic development, and encourages innovation and
increased efficiency in renewable energy technologies. Governor
Andrew Cuomo called for the establishment of an aggressive
Clean Energy Standard in 2016, aiming for New York State to
be powered by 50% renewable energy by 2030.3 In order to
accomplish this goal, the PSC approved a 10-year, $5 billion
Clean Energy Fund, administered by the New York State
Energy Research and Development Authority (NYSERDA) to

1 Press Release, NYSERDA, NYSERDA, DPS, EnterSolar, and Clean Energy Collective Announce First Shared Renewables Solar Project in New York

State (Apr. 27, 2016), http://www.nyserda.ny.gov/About/Newsroom/2016-Announcements/2016-04-27-First-Shared-Renewables-Solar-Project-in-

New-York-State.
2 State Solar Policy: New York Solar, SEIA, http://www.seia.org/state-solar-policy/new-york (last visited June 15, 2016).
3 Press Release, Governor Andrew M. Cuomo, Governor Cuomo Directs Department of Public Service to Begin Process to Enact Clean Energy Standard,

(Dec. 2, 2015), https://www.governor.ny.gov/news/governor-cuomo-directs-department-public-service-begin-process-enact-clean-energy-standard.
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attract third-party investment in a clean energy economy for the
state.4 As part of the Clean Energy Fund, the state has demon-
strated its long-term commitment to the NY-SUN program,
which, through NYSERDA, provides a series of incentives for
the solar energy market intended to reduce the costs of devel-
oping solar projects. This will make solar more accessible and
economical, and the industry itself will grow with reduced incen-
tives, creating new jobs along the way. NY-SUN hopes to
facilitate installation of 3,000 MW of photovoltaic facilities in
the state by 2022.5

In addition to the economic programs detailed above, in 2014,
New York began undertaking its ‘‘Reforming the Energy Vision’’
(REV) proceedings in order to aid the energy industry in its
necessary evolution towards a cleaner and more dynamic and
resilient system. Among its goals, REV is intended to examine
and implement regulatory changes that will incentivize utilities
to alter their business models and methods of operation. These
changes are meant to protect the environment, lower energy
costs, and increase economic growth within the state. The
State hopes that eventually utilities could, among other things,
become the managers of distributed resources. The exact policies
to implement the goals of REV are still being developed, and
stakeholders continue to evaluate the regulatory environment and
market stimuli needed to create an efficient energy system. The
REV policies governing distributed energy resources (DER) will
have an impact on the deployment of CDG throughout the state.
It is already clear, however, that the proliferation of community
solar is in line with the goals of REV.

Finally, in December 2015, the 30% solar federal Investment
Tax Credit (ITC) was extended for both residential and commer-
cial projects through the end of 2019. The ITC extension also
provides for a 26% credit in 2020 and a 22% credit in 2021
before dropping to 10% for commercial projects and eliminating
the credit for residential projects. Prior to this extension, there
was significant uncertainty in the market as to whether or not the
ITC would continue. The extension provides the certainty and
predictability in the economic modeling of solar project devel-
opment that is expected to continue to encourage the rapid
growth of solar, both in New York and across the nation. At

the very least, significant cost savings will likely be passed on
to members in a community solar project from the project
sponsor through competitive pricing.6 In addition, the extension
of the ITC provides more time for solar technology to continue to
develop and, accordingly, to reduce costs over time.

The PSC’s July 17, 2015 Order—What Will CDG
Look Like in New York?

In the CDG Order, the PSC set forth a framework to allow
multiple electric customers to net meter from one solar energy
production facility. A CDG facility includes a generation facility
currently eligible for net metering as a non-residential customer
under Public Service Law (PSL) § 66-j. A CDG project would be
net metered, meaning that the power is produced at a location
with a meter, and the energy produced in excess of consumption
at that site can be credited to the accounts of the customers
participating in the community solar project. The CDG Order
makes it clear that the authority for a CDG program is derived
from existing PSL jurisdiction over net metering.7 Pursuant to
PSL § 66-j, and consistent with requirements for other net
metered projects, a CDG project is limited to 2 MW in size.8

Under the CDG Order, the net metering credits produced by such
a facility would be measured pursuant to PSL § 66-j. The CDG
Order applies to each form of clean energy contemplated under
PSL § 66-j, and is not exclusive to solar.

Under New York’s CDG program, a group of at least 10 custo-
mers (the membership) would associate as, or contract with, a
business, not-for-profit corporation, or government entity.9 The
entity can be a project developer, an energy service company
(often referred to as an ESCO), a municipal entity, or another
form of business association.10 This entity becomes the ‘‘project
sponsor’’ and retains responsibility for building the facility, inter-
connecting the facility to the utility grid, and owning and
operating the facility in conformance with PSL § 66-j and
§ 66-l.11 The sponsor is responsible for contracting with each
member, and for providing the utility with detailed information
about each member and the percentage distribution of credits allotted
to each member from the excess power created from the project. In

4 Press Release, Governor Andrew M. Cuomo, Governor Cuomo Launches $5 Billion Clean Energy Fund to Grow New York’s Clean Energy Economy

(Jan. 21, 2016), https://www.governor.ny.gov/news/governor-cuomo-launches-5-billion-clean-energy-fund-grow-new-york-s-clean-energy-economy.
5 Press Release, Governor Andrew M. Cuomo, Governor Cuomo Launches $5 Billion Clean Energy Fund to Grow New York’s Clean Energy Economy

(Jan. 21, 2016), https://www.governor.ny.gov/news/governor-cuomo-launches-5-billion-clean-energy-fund-grow-new-york-s-clean-energy-economy.
6 A September 2015 Internal Revenue Service (IRS) Letter Ruling has signaled the potential for the residential ITC to apply to a member in community solar

as well, though this may not be applicable, given the way New York’s system is currently structured. I.R.S. Priv. Ltr. Rul. 201536017 (Sept. 4, 2015).
7 Case 15-E-0082, Proceeding on Motion of the Commission as to the Policies, Requirements and Conditions for Implementing a Community Net Metering

Program, Order Establishing a Community Distributed Generation Program and Making Other Findings 6 (issued July 17, 2015) [hereinafter CDG Order].
8 CDG Order, supra note 7, at 29. See also Case 14-E-0151, Petition of Hudson Valley Clean Energy, Inc. for an Increase to the Net Metering Minimum

Limitation at Central Hudson Gas & Electric Corporation, Case 14-E-0422, Petition of Solar Energy Industries Association, Alliance for Clean Energy New

York, the Vote Solar Initiative, the National Resources Defense Council and The Alliance for Solar Choice to Clarify the Process for Utilities to Seek Relief

from Net Metering Caps, Order Raising Net Metering Minimum Caps, Requiring Tariff Revisions, Making Other Findings, and Establishing Further

Procedures 16 (issued Dec. 15, 2014) [hereinafter Net Metering Order].
9 CDG Order, supra note 7, at 4.
10 CDG Order, supra note 7, at 8.
11 CDG Order, supra note 7, at 5.
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addition to the project sponsor, CDG also involves a facility devel-
oper, an interconnecting utility, and the membership.12

As mentioned, CDG projects must have at least 10 members.13

If any individual member has a demand greater than 25 kilowatts
(kW), those members together may not be allocated more than a
40% share of the credits available from the CDG project.14

Members of a project with less than a 25kW demand each must
comprise at least 60% of the facility’s energy production.15 The
goal of this allocation is to allow and encourage a CDG project to
have a larger customer to ‘‘anchor’’ the project, which may provide
for easier financing and development of membership, while still
fostering the goal of providing access to solar power to smaller
customers that have not, for many different reasons, been histori-
cally able to participate in solar energy projects.16

As mentioned above, once a facility begins producing energy,
the project sponsor is responsible for providing the utility with
details regarding membership and the allocation of the percen-
tage of credits generated by the excess power produced from a
project among the membership.17 Each member owns or
contracts for a percentage of the credits generated from excess
power production at the site.18 A member must take a percentage
of the project that equates to at least 1,000 kilowatt hours (kWh)
a year.19 Most importantly, to aid in the avoidance of potential
securities issues that have arisen in the context of CDG projects,
a member may not own or contract for a percentage that is greater
than its historic average annual consumption of electricity.20

The CDG Order also notes that going forward, project spon-
sors will be considered DER providers, and will be subject to
DER standards that will be adopted in the REV proceeding.21

The Advantages of Community Solar

The CDG Order itself outlines some of the benefits of commu-
nity solar. CDG greatly increases the number of individuals and
customers that may participate in the creation and consump-
tion of solar energy. For example, individuals that may not have
been able to install residential rooftop solar—either due to
prohibitive upfront costs for the equipment itself, or an unstable
roof, or simply a location with too much shade for adequate

production—may now reap the benefits of a project that produces
clean energy, at a reduced cost compared to traditional power
sources. In addition, community solar opens up renewable power
consumption to renters as well as owners, including those in
multi-tenant buildings. If a multi-unit building has separate
meters for each unit, a renter may participate directly in CDG.
If the building has one main meter, the landlord may represent
tenants that wish to participate indirectly in a CDG
arrangement.22 (The PSC has clarified that the 40% maximum
for members consuming more than 25kW would not apply to this
tenant situation.23)

Community solar also allows for a degree of flexibility and
mobility. If members move within the same utility service terri-
tory, they may retain their interest in the CDG project. This
certainly is not the case with individual panels installed on a
home’s rooftop.

In addition to allowing for greater access to solar energy,
community solar may be able to finally bring utilities on board
as advocates for the continued growth of renewable energy
production and distributed energy generation. Utilities have
always had concerns that renewable energy projects do not take
into account the utility’s need to maintain the grid, and that certain
costs then are passed on to non-renewable customers. However,
community solar is looked upon more favorably by utilities,
because they are not losing their economic return from individual
ratepayers participating in community solar projects. With CDG,
utilities retain their customers. Credits from power produced by a
facility are applied against a bill from the utility, and any differ-
ence is owed to the utility. However, the utilities are still not
completely satisfied, and are working to implement developer
fees and changes to the crediting methods currently used for
community solar, as discussed in more detail below.

Community Solar in New York Since the CDG Order

While the CDG Order garnered significant attention and
created interest in the development of community solar projects,
no CDG projects have been completed and put on line yet in New
York.24 This is not necessarily surprising.

12 CDG Order, supra note 7, at 5.
13 CDG Order, supra note 7, at 7.
14 CDG Order, supra note 7, at 7.
15 CDG Order, supra note 7, at 8.
16 CDG Order, supra note 7, at 8.
17 CDG Order, supra note 7, at 9.
18 CDG Order, supra note 7, at 12.
19 CDG Order, supra note 7, at 12.
20 CDG Order, supra note 7, at 12.
21 CDG Order, supra note 7, at 11.
22 CDG Order, supra note 7, at 13.
23 CDG Order, supra note 7, at 13.
24 Case 15-E-0082, Proceeding on Motion of the Commission as to the Policies, Requirements and Conditions for Implementing a Community Net

Metering Program, Petition for Declaratory Ruling Filed on Behalf of the Coalition for Community Solar Access, New York Solar Energy Industries

Association, Pace Energy and Climate Center, Vote Solar, Alliance for Clean Energy New York, Solar One, Binghamton Regional Sustainability Coalition

and Sierra Club 4 (filed June 7, 2016) [hereinafter Solar Energy Petition].
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To begin, the PSC portrayed the CDG Order as more of an
experimental testing ground for how community solar may actu-
ally look in New York State down the line. The CDG Order took
a phased approach, with Phase 1 including only projects that
are located at sites that ‘‘bolster grid reliability’’ or ‘‘promote
low-income customer participation.’’25 Phase 2 of the CDG
Order, which requires utilities to open CDG to all, did not even
begin until May 1, 2016. In addition, there is a significant queue
of projects in the interconnection process with utilities that
prevents projects from even proceeding with the necessary inter-
connection feasibility analysis, let alone moving forward with
local land use approvals and project development.

Lastly, industry groups have voiced concerns that the over-
arching context of the REV proceedings is creating uncertainty
in the financial markets for community solar projects. Due to a
lack of a clear grandfathering provision in the CDG Order, there
is some concern that once the REV proceeding reaches determi-
nations on bill crediting methodology, such changes could be
applicable to then-existing CDG projects. We have previously
seen this grandfathering issue arise in the remote net metering
context. This uncertainty may be having an impact on CDG
development. It is likely, however, that interconnection queue
concerns are having the greater impact, given the rise in inter-
connection requests seen since the CDG Order.

Keep an Eye on the PSC Proceedings

The current CDG Order is relatively experimental, and meant
to further innovation and the development of best practices for
community solar project formation in the state. Given that CDG
project development in New York is in its early stages, and the
overarching presence of the ongoing REV proceeding, it will be
important to keep an eye on the PSC docket, for developments in
the inherently interconnected CDG, REV, and DER proceedings.

As noted above, the interrelationship of CDG and the REV
proceedings has created uncertainty in the market as to the
overall financial picture of CDG projects currently being
developed.26 A petition by several industry groups filed with
the PSC on June 7, 2016 argues that due to the lack of clarity
regarding the applicability of future rulings in the CDG context,
investment in community solar is not as robust as it could poten-
tially be. The groups are requesting a declaratory ruling
indicating that any future revisions to REV proceedings would

affect only new CDG projects, and not those already existing and
in the pipeline under the current CDG Order. In essence, the
groups seek a guarantee that ‘‘projects that invest in substantial
development activities under the current program rules will
continue to be eligible for the current bill crediting methodology
for the full lifetime of the project.’’27 The CDG Order itself
contemplates that the implementation of CDG in New York
should not be put on hold pending further determinations in
the REV proceedings.28 As noted in the industry petition,
much of the reasoning for grandfathering net metering projects,
as that program changed its crediting methodology, is also
applicable to the CDG context. The PSC did not want a policy
change to disrupt the financial expectations of developers that
‘‘pursued installation of their facilities in good faith.’’29 It would
be consistent with prior practice for the PSC to grandfather in
projects that were developed under the existing CDG Order, but
it is unclear whether the PSC will act at this time, given the
pending DER and REV proceedings.

Perhaps the most important docket to monitor is the DER (or
Value of DER) proceeding, originally included in the PSC’s REV
proceeding.30 The Value of DER proceeding will examine a
transition from net metering to another valuation model for
DER, including solar projects, that helps to align the motivations
of customers (both traditional and renewable), developers,
and utilities. Most recently, on April 18, 2016, a group called
the Solar Progress Partnership, comprised of New York’s investor-
owned utilities and three major solar developers, filed comments
with the PSC detailing a suggested path forward to transition
from net metering.31 The partnership proposes maintaining the
current payment structure for net metered customers until 2020,
but with a payment to utilities from project developers to ease
burdens on utilities.32 The partnership has also proposed inno-
vative potential solutions to the interconnection queue problem
that appears to be slowing solar project development in the state.
Proposed solutions including prioritizing review of projects
based on viability and the value they add to the grid.33 Any
conclusions reached in the DER proceeding can be expected to
have a significant impact on the future of CDG.

‘‘Crawl, Walk, Run’’

Aligning the motivations and benefits of customers, develo-
pers, and utilities to provide for the continued proliferation of

25 CDG Order, supra note 7, at 19.
26 See generally Solar Energy Petition, supra note 24.
27 Solar Energy Petition, supra note 24, at 2.
28 CDG Order, supra note 7, at 17–18.
29 Net Metering Order, supra note 8, at 27.
30 Case 15-E-0751, In the Matter of the Value of Distributed Energy Resources.
31 Case 15-E-0751, In the Matter of the Value of Distributed Energy Resources, Comments of the Solar Progress Partnership on an Interim Successor to Net

Metering (filed Apr. 18, 2016) [hereinafter Solar Progress Comments].
32 Solar Progress Comments, supra note 31, at 2–3.
33 Solar Progress Comments, supra note 31, at 13.
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renewables is a complicated task. PSC Chair Audrey Zibelman
has noted that meeting the goals of REV will take a ‘‘crawl, walk,
run’’ approach, and will not ‘‘occur overnight.’’34 The CDG,
REV, and DER proceedings are all tightly interwoven and, to
some degree, interdependent. Given the State’s aggressive
goals for renewable energy production, continuing State incen-
tives and financing mechanisms, the extension of the federal ITC,
and now the ability for many more customers to participate in
renewable energy production and consumption, the only
certainty appears to be the continued growth of renewable
energy—especially solar—in New York.

Kimberly R. Nason is an attorney at Phillips Lytle LLP and
focuses her practice on environmental law, land use and zoning,
and energy matters, with a focus on solar energy project devel-
opment. She can be reached at knason@phillipslytle.com or 716-
504-5784. Phillips Lytle represents clients that are involved in
one or more of the Public Service Commission proceedings
discussed in this article, but does not represent the clients in
the PSC proceedings.

LEGAL DEVELOPMENTS

ASBESTOS

Court of Appeals Said Parent Company Not Strictly
Liable Based on Its Design Guidance, Trademark
Control, or Ability to Exert Pressure on Subsidiary

The New York Court of Appeals reversed lower court rulings
that concluded that Ford Motor Company (Ford USA) could be
directly liable under strict products liability theories for injuries
arising from a plaintiff’s replacement of asbestos-containing
parts on Ford tractors and passenger vehicles manufactured
and distributed by Ford USA’s wholly-owned subsidiary, Ford
Motor Company, Ltd. (Ford UK). The Court of Appeals said that
Ford USA could not be held liable under a strict products liability
theory absent evidence that Ford USA manufactured or sold the
tractor and vehicle components. The Court of Appeals indicated
that evidence submitted by the plaintiff showing that Ford USA
provided guidance to Ford UK on the design of certain tractor
components was not sufficient to establish that Ford USA was a
party in the distribution chain. The Court of Appeals also said
that it was ‘‘of no moment’’ that Ford USA exercised control over
its trademark and that it was error for the Appellate Division,
First Department, to conclude that Ford USA could be strictly
liable based on its ability to exert pressure on Ford UK with
respect to product safety. The Court of Appeals directed that
the complaint against Ford USA be dismissed. Finerty v. Abex
Corp. f/k/a American Brake Shoe Co., 2016 N.Y. LEXIS 1027
(N.Y. May 3, 2016).

State Supreme Court Upheld Liability for Brake
Grinding Machine Manufacturer in Asbestos
Case, But Said Pain and Suffering Damages
Were Excessive

In an asbestos personal injury action, the Supreme Court, New
York County, denied a brake grinding machine manufacturer’s
motion for judgment notwithstanding the verdict after a jury
found it liable in a case brought by an auto mechanic who
alleged that his exposure to asbestos-containing dust while
grinding brakes was a substantial factor in causing his mesothe-
lioma. The court determined, however, that the damages awarded
by the jury for pain and suffering should be reduced. With respect
to the manufacturer’s liability, the court rejected the manufac-
turer’s arguments regarding its duty to warn and found that there
was sufficient evidence to establish both general and specific
causation. The court also rejected the defendant’s argument that
the plaintiff’s counsel’s assertion in his opening statement that he
would ask for $50 million in damages required a mistrial. The
court also refused to set aside the jury’s finding that the defendant
acted with reckless disregard and found that the language the court
had used to instruct the jury on recklessness was proper. The
court further found that the jury’s allocation of 86% of the fault
to the defendant was supported by sufficient evidence, as were the
jury’s findings that the plaintiff used the defendant’s grinder and
that the defendant failed to exercise reasonable care. The court
concluded, however, that the jury’s award of $10 million for past
pain and suffering and $15 million for one year of future pain and
suffering deviated materially from what would be reasonable
compensation. The court ordered a new trial on the issue of
damages for past and future pain and suffering unless the plaintiff
stipulated to reduce the awards to $5 million and $4 million.
Miller v. BMW of North America, Index No. 190087/2014 (Sup.
Ct. New York County May 3, 2016).

Environmental Control Board Reversed Asbestos
Violation, Finding That Respondent Rebutted
DEP’s Case

The New York City Environmental Control Board (ECB)
dismissed a notice of violation that charged a respondent with
failing to change the start date listed in an asbestos project noti-
fication form. City law requires that modifications of start dates
be received by the original start date. A New York City Depart-
ment of Environmental Protection (DEP) inspector said that he
had visited a project site on the start date listed on the notification
form, and that no one was present at the time of inspection. He
said that he had called the respondent, who told him no one was
working at the site. The respondent—an attorney—said that
when the inspector called he had told him that he could not
come to the project site right away because he was in court
and that he did not know if anyone was working at the site.
The respondent said that when he visited the premises later in

34 Vincent Kruger, Solar Progress Partnership: A Step in the Right Direction?, MARKET REALIST (Apr. 21, 2016, 3:02 PM EDT), http://marketrealist.com/

2016/04/solar-progress-partnership-step-right-direction/.
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