
SEC Didn't Justify $248M Payout In Fraud Case, 
Judge Says 
By Joe Van Acker 

Law360, New York (February 17, 2015, 8:33 PM ET) -- The U.S. Securities and Exchange Commission failed to 
provide adequate evidence that two McGinn Smith & Co. brokers convicted of orchestrating an investment 
scheme should be ordered to pay $124 million in disgorgement and $124 million in civil penalties, a New York 
federal judge ruled Tuesday. 
  
Judge Gary L. Sharpe said Timothy McGinn and David Smith committed “pervasive and egregious” securities 
violations over several years by stealing $4.1 million from clients to raise $126 million under false pretenses and 
granted the SEC’s motion for summary judgment in part, but he said he wouldn’t order a $124 million 
disgorgement and matching civil penalty “willy-nilly” without a detailed explanation of how much money has 
already been returned to victims of the scheme. 
  
“It very well may be that all of the evidence necessary to make an informed decision regarding the appropriate 
amount to be disgorged is buried somewhere within the SEC’s nearly 400 exhibits, but it is not the court’s duty to 
find and rely on those documents without the SEC’s direction or invitation,” Judge Sharp said. 
  
Smith had argued that he should be held accountable for only the $5.7 million restitution order from his criminal 
trial, but Judge Sharpe was not persuaded. 
  
The judge said the SEC is entitled to “one final opportunity” to justify the $248 million figureand gave the agency 
two weeks to do so. The judge also granted the SEC’s motion that Smith and McGinn be barred from 
committing future securities violations and also that McGinn be banned from ever serving as an officer of a 
publicly traded company. 
  
In 2013, McGinn and Smith were sentenced to 10 and 15 years in prison, respectively after a jury determined 
they conned hundreds of investors from 2003 to 2010 by funneling money to various entities McGinn and Smith 
controlled. 
  
In a footnote, Judge Sharpe said McGinn and his wife, who elected to represent herself, failed to respond to the 
SEC’s motion for summary judgment and later ignored an order directing them to notify the court of their intent 
not to oppose the motion. 
 
Smith did oppose the motion, claiming collateral estoppel didn’t apply to the SEC’s civil case because he was 
acquitted on 20 counts listed in his criminal indictment, but the judge disagreed with Smith’s “pedantic” 
argument. 
 
“Smith’s acquittals, however, are of no moment,” Judge Sharpe said Tuesday. “Convictions are what matter for 
collateral estoppel purposes, and, as discussed above, Smith was convicted of mail, wire, and securities fraud 
based on the same conduct alleged in the second amended complaint.” 



Finally, Judge Sharpe said he would not yet rule on assets held by the defendants’ spouses, Lynn Smith and 
Nancy McGinn, and said the SEC had left outstanding its claim that the funds used by McGinn and Smith 
violated the Investment Company Act of 1940, instructing the agency to clarify whether it had abandoned that 
claim. 
 
William J. Brown, a receiver appointed to handle McGinn Smith & Co.’s remaining assets and safeguard 
investors’ interests, told Law360 he was happy with the decision. 
 
"The receiver looks forward to the court’s subsequent decision to be rendered at a later date regarding the more 
than $5 million in assets recovered and held by the receiver from Lynn Smith, Smith Trust and Nancy McGinn, 
which he believes should be returned to the more than 800 defrauded McGinn Smith investors," Brown said. 
 
Representatives for the parties did not respond to requests for comment Tuesday. 
 
Counsel information for McGinn was not available Tuesday. 
 
Smith is represented by William J. Dreyer and Benjamin W. Hill of Dreyer Boyajian Law Firm. 
 
The SEC is represented by David Stoelting and Kevin P. McGrath. 
 
The case is SEC v. McGinn Smith & Co. Inc. et al., case number 1:10-cv-00457, in the U.S. District Court for the 
Northern District of New York. 
 
--Additional reporting by Cara Salvatore. Editing by Jeremy Barker.  



Mixed ruling for fraud victims
Seized assets will be used to repay targets, but millions are in dispute
By Brendan J. Lyons
Updated 8:08 am, Thursday, February 19, 2015

A federal judge this week granted a request by the U.S. Securities and Exchange Commission
to use the seized assets of imprisoned former Albany brokers David L. Smith and Timothy M.
McGinn to repay victims in what the government said was a years-long fraud scheme.

But in his decision, U.S. District Chief Judge Gary L. Sharpe rejected the SEC's request for
$124 million, saying that the agency did not adequately document that amount as the total
investors lost. Sharpe criticized the SEC for its "haphazard filing" in which he said it gave
inconsistent estimates for the losses of hundreds of former investors at the brokerage.

In the SEC's legal brief, which the judge said contained typographical errors, the agency put
investor losses at more than $80 million, but then said the losses were "approximately
$100 million."

"The court would be remiss if it did not note ... its disappointment with the SEC's
submissions," the judge wrote. "(I)t is clear that the SEC did not treat this submission with
the type of care, attention, and professionalism that the court expects of a federal agency."

Still, the total losses for victims of the Ponzi-like scheme have always been inconsistent, in
part because there has been debate between the SEC and attorneys for McGinn and Smith
about when the fraud began.

William Brown, an attorney appointed as the federal receiver to recover assets and repay
victims in the case, filed a notice last month estimating he has recovered about $21.8 million,
far short of the total estimated losses of victims in the case.

The judge, in this week's decision, acknowledged the SEC's assertion that the scheme took
shape in 2003, when the brokerage began using investors' money to pay off clients in
earlier offerings.

The judge's order gives the SEC "one final opportunity to propose a reasonable
approximation of profits causally connected to the violations, with greater explanation and in
reliance on documentary evidence."

(L) Former Albany broker David L. Smith arrives for sentencing on fraud, conspiracy and tax evasion charges at the U.S. District Court Wednesday Aug. 7, 2013, in 
Utica, N.Y. (John Carl D'Annibale / Times Union); (R) Timothy McGinn leaves the U.S. District Courthouse after his arraignment for fraud Friday Jan. 27, 2012 in 
Albany, N.Y. (Lori  Van Buren / Times Union)                                                                                                       



McGinn and Smith were convicted on fraud, tax-evasion and conspiracy charges two years
ago. Smith, 69, was sentenced to 10 years in prison. McGinn, 65, received a 15-year prison
sentence. McGinn has not fought the SEC's efforts to take his remaining assets, which were
far less than his former business partner's.

Smith has continued his legal battle with the federal government, although his arguments to
limit the amount of money the government could use to pay back his victims were rejected by
the judge.

Sharpe said Smith's legal arguments were "unpersuasive" and said he and his attorneys had
cited "not a single authority" in requesting the court limit the amount of disgorgement to the
$5.7 million in restitution that was ordered by a federal judge in his criminal case.

The judge also leveled criticism at the quality of Smith's filings, saying that he generally
disputed the SEC's claims by citing — with no specificity — court transcripts from his
criminal trial that were hundreds of pages in length.

"Smith is represented by sophisticated counsel, and the court declines Smith's invitation to
scour voluminous documents for disputed facts," the judge wrote.

The judge reserved decision on whether the ill-gotten gains of McGinn and Smith should
include roughly $5 million in assets — which were frozen under a court order — that were in
the possession of McGinn's wife, Nancy; Smith's wife, Lynn; and a trust set up by David and
Lynn Smith.

Brown, the federal receiver for the victims, said he "looks forward to the court's subsequent
decision to be rendered at a later date regarding the more than $5 million in assets recovered
and held by the receiver from Lynn Smith, (the) Smith Trust and Nancy McGinn, which ...
should be returned to the more than 800 defrauded McGinn Smith investors."

The SEC argued in its motion that McGinn and Smith, who co-founded their Albany
brokerage, McGinn, Smith & Co., in 1980, had no defense to the civil complaint because of
their criminal convictions. The government said the roughly $5 million in assets assigned to
Lynn Smith through a family trust and stock accounts should also be distributed to the
victims because the funds were controlled by David Smith and used as part of his
brokerage scheme.

The frozen assets listed by Brown include the proceeds from the sale of homes the Smiths
owned in Vero Beach, Fla., and on Great Sacandaga Lake in Saratoga County. The receiver
also sold a Niskayuna house that McGinn and his wife owned.

But Brown's efforts to repay victims have been held up by the Internal Revenue Service,
which has failed to review and sign off on tax returns Brown filed in connection with the
seized assets.

The Ponzi-like scheme, as outlined in the indictment and in filings made by the SEC, makes
it one of the top 25 fraud cases — in losses to investors — on record in the United States.

The SEC has also pursued administrative charges against 10 brokers for their business
dealings with McGinn, Smith & Co.

The administrative charges filed by the SEC accused the brokers, including six who are
Capital Region residents, with various securities violations.

The SEC's order alleges that they "sold millions of dollars of MS & Co. private placements in
spite of numerous red flags, including a policy — which was clearly inconsistent with the
terms of the offerings — that required them to 'replace' customers seeking to redeem notes
with new customers before the redemption would be honored."




