
Elections mean change.  Some elections portend more potential change  
than others.  The recent U.S. presidential election, with its (to many) unexpected 
result, has ushered in a period of substantial uncertainty regarding a broad range 
of issues and policies affecting multiple industries and service sectors.  

Nowhere is this more true than in the sphere of international trade, law, and business regulation.  Policy choices relating to trade development, 

technology licensing, immigration, sanctions enforcement, the Foreign Corrupt Practices Act, cybersecurity, finance, export regulation, and defense 

foreign military sales, will all be pivotal to the growth prospects for U.S. business and in relations with trading partners around the globe.  

Much will depend on who the President-elect appoints to the relevant policy positions—not just at the Cabinet level (State, Treasury, Attorney 

General, Commerce, Defense) but to the operating positions beside and beneath them: the Assistant Secretaries for Policy, the Directors of 

Enforcement, the Chairman of the SEC, and others.

In this special post-election edition, the Phillips Lytle International Team highlights the issues the new Administration will likely be addressing—

with direct impact on U.S. companies doing business in and with foreign markets. n
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U.S. Sanctions Policy
A regular feature of the President-elect’s campaign speeches was his vow  

to undo many of the actions taken by the current Administration in lifting 

sanctions on certain regimes and imposing them on others.  In promising  

to do so, he relied on the fact that many of these actions were taken by 

Executive Order—and could thus be similarly undone by Executive Order—

and has announced his intention to “rescind or renegotiate” them to get 

“better deals.”  Whether he will proceed in this fashion remains to be seen.  

Much may depend upon who is appointed to key advisory positions and 

whether the nations involved are amenable to coming some part of the way  

to meet him on specific issues of his concern.

But the new Administration may find that the scope for such 

measures may be more limited than anticipated—in this case,  

by a number of external factors, such as a) the multilateral nature of some 

of the sanctions agreements, complicating and limiting the effectiveness of 

unilateral action by the U.S.; b) the extent to which U.S. businesses have 

become involved and invested in new markets opened up by improved 

relations; and c) the extent to which the leverage to negotiate a “better 

deal” may be less than previously thought.  

One constraint on quick and disruptive action may be Congress 

which, while led by his party, may differ at times with his negotiating 

priorities; and which has a number of tools at its disposal to make its 

preferences known and felt.

CUBA

The area in which such a 

difference of priorities may first 

be found is Cuba.  The Obama 

Administration sought, largely 

by Executive Order, to 

normalize relations with Cuba to the extent possible without running 

afoul of the basic embargo statute (mandated under legislation renewed 

and expanded in 2000).  Such steps included fostering non-state trade 

delegations and associated travel, support for private entrepreneurs, 

medical and scientific exchanges, private aid and increasing relaxation  

of the ban on individual travel.

The President-elect has threatened to “terminate” the effort to 

normalize relations, and roll back the Executive Orders, unless the  

Cuban regime takes measures to free political prisoners and take other, as 

yet-unspecified, steps toward a more open society.  The recent passing of 

former Cuban premier Fidel Castro has highlighted the potential dilemma 

confronting the new Administration.  While the regime has a dismal 

human rights history, the demise of Castro is seen by some as auguring a 

new opportunity by which freer travel and exchanges can support progress.

In fact, it appears that many of the steps taken by the Obama 

Administration have become popular at home with the very 

constituency that most opposed the regime: anti-Castro Cuban 

Americans.  And U.S. commercial airlines, which recently began direct 

flights to Cuba, have put in place plans quickly to reach 110 flights  

to Cuba each day.  Major U.S. hotel interests, including Starwood and 

Marriott, are in discussions regarding potential sites on the island.  

Such ties—and investment—would need to be unraveled very 

carefully, if at all.

It is also reported that significant U.S. agricultural interests intend 

to ask Congress to expand the current agricultural exemption to allow 

purchases of U.S. food on U.S.-extended credit, currently prohibited 

by statute.

One possibility: the new Administration could make symbolic 

rescissions (downgrading the status of the new U.S. Havana mission, 

re-tightening restrictions on individual travel, reducing official 

contacts) while quietly allowing bilateral investment and trade deals  

to continue—thus indicating displeasure with the regime while still 

remaining “pro-business,” as promised.

Our assessment at this stage would be to look for movement on 

restoration of barriers rescinded by President Obama’s Executive 

Orders to proceed slowly and cautiously, despite occasional mixed 

rhetoric from the transition team and the new Administration.
continued on page 3
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IRAN

The Joint Comprehensive Plan  

of Action (JCPOA), effective 

January 15, 2016, rescinded 

so-called “secondary sanctions”—

those affecting non-U.S. third parties in their dealings with the Islamic 

Republic of Iran—in exchange for Iran’s agreement to limitations on its 

development of nuclear weapons (so-called “primary sanctions,” those 

prohibiting U.S. persons or companies from having business dealings with 

Iran or Iranian persons or enterprises, are statutory and still in force).  It was 

adopted by Executive Order and international “political agreements” that 

President Obama, having calculated that it would not garner the necessary 

votes to gain ratification as a treaty, opted to proceed by Executive Order 

(surviving an attempted vote of disapproval in the Senate).

Criticism of the JCPOA or, as he called it, “the terrible, terrible Iran 

Deal” became a staple of the President-elect’s campaign speeches.  In his 

skepticism about Iranian motives and intentions, he is likely to find ample 

support on Capitol Hill—in the just-finished Congressional lame duck 

session, both Houses passed (unanimously in the Senate, nearly so in the 

House) a bill extending and expanding Iran Sanctions for 10 years 

(President Obama is expected to sign).  Moreover, unlike with the Cuba 

relaxations, American business (with the exception of the aviation and 

aviation support industry, recipients of special consideration under the 

JCPOA—see Boeing’s proposed $16.8 billion sale of 80 aircraft, just 

announced) is generally much less invested, due to existing prohibitions.  

There is no question of the President’s legal authority to rescind the 

Executive Orders and “agreements” and, if necessary, invoke the 

“SnapBack” reservation under the JCPOA upon making the 

appropriate finding.  As secondary sanctions relief was achieved by 

terminating Executive Order sanctions or by statutory waivers, it is 

clearly reversible by the President.  Some may argue that the United 

Nations’ adoption of the JCPOA under President Obama limits the 

President’s rescission authority; it’s a fine point that a determined 

President is unlikely to find dispositive.

Such rescission could effect the relisting of certain Iranian banks and 

persons to the “Specially Designated Nationals” (SDN) list; revoke the 

current licenses for the sale of U.S. aircraft, equipment or components to 

Iran; preclude foreign companies with any U.S. ownership from doing 

business with Iran; restrict foreign financial institutions and insurers using 

dollars from dealing in Iranian currency or facilitating investment in 

Iranian energy, shipping or shipbuilding; and other activities.

Practical considerations, however, may well limit the President’s scope 

and timing in taking such a step.  A major complication is that the 

JCPOA is a multilateral, multinational agreement—five other nations are 

involved.  The other nations, several of whom have worked and invested 

much to open up and pursue trade and investment relations with Iran, are 

unlikely blindly to follow any unilateral U.S. invocation of the “SnapBack” 

provision.  Much of the sanctions relief also came from the lifting of  

UN and EU sanctions, which would require a formal and, at this point, 

somewhat politically improbable process to reinstate.  And unilateral 

American withdrawal might be used to provide the Iranian regime with  

an excuse to proclaim U.S. bad faith, and scrap any constraints imposed 

upon it by the deal.  President-elect Trump, when President, will certainly 

be reminded of these concerns.

Further, it should be noted that the President-elect’s stated intention  

to “renegotiate” might well be undercut by diminished leverage; Iran  

has already recovered billions of dollars in embargoed funds and cash.

Nevertheless, it bears noting that even just the threat of unilateral 

reimposition of secondary sanctions by the U.S. could have substantial 

economic impact.  Such a threat could well have the effect of raising the 

risks, and therefore the costs, of doing business with Iran—especially for 

money center banks, shipping insurers, and others who hedge or clear in 

dollar denominated transactions.

RUSSIA

Few of the new Administration’s 

foreign relations dealings are 

likely to be scrutinized more 

closely than those involving 

Russia and its leader, Vladimir 

Putin.  Whether factual or not, much was made of alleged Russian 

attempts to interfere in the election, and of the President-elect’s 

ostensible desire for more cooperative relations with Russia and with 

Putin.  As current U.S. sectoral sanctions (imposed upon certain named 

individuals and enterprises, primarily in energy and banking, rather than 

on a nation or regime) are not statutory but were imposed by President 

Obama via Executive Orders, what President-elect Trump may do will 

be watched carefully.  The authority rests in his hands.

continued on page 4
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Post-Election Recap, Intellectual Property Issues
The visions and plans of a Trump Administration on intellectual 

property (IP)  issues are largely uncertain.  IP was not a central issue in 

the presidential campaign, and there have been very few articulated 

policy positions outside of those ancillary to broader tax and trade 

issues.  We can, however, apply the President-elect’s general philosophy 

and comments on technology and innovation to help identify several 

policy areas to keep a close eye on over the coming year.

We can be assured that the Trump Administration  

will favor strong intellectual property protections for 

American businesses.  Trump has identified the 

theft of intellectual property as a national 

security issue and has endorsed the 

GOP platform that patents are private 

property rights protected under the 

Constitution.  Further, Trump has 

successfully monetized several 

trademarks in addition to his own 

image and likeness, so he has an 

understanding of the value of IP 

assets to a company.  

One area to watch is the relationship 

between the Trump Administration and the 

United States Patent and Trademark Office 

(USPTO).  Trump has generally been critical of the 

influence of several Silicon Valley companies and their leaders,  

and current USPTO director (and Obama appointee) Michelle Lee 

previously served as head of patents and patent strategy for Google.  

Accordingly, a change of leadership at the USPTO would not come  

as a surprise.

With regard to the prospects for patent reform, it appears that the 

Trump Administration will put the brakes on new legislation that has 

been lobbied heavily in recent years, particularly regarding tort reform 

and restrictions on post-grant review.  Ken Blackwell, head of the 

Trump domestic transition team, has written 

extensively on the potential harms of unnecessary 

patent reform legislation.  Mike Pence, as a 

Congressman, was often skeptical of any 

patent reforms that introduced 

uncertainty and the potential for new 

litigation tools that infringers could 

exploit.  Underlying each of these 

viewpoints is the notion that a 

vibrant patent system and strong 

patent rights spur economic growth.

Brendan Lillis is an Intellectual 

Property attorney focusing on a wide variety  

of data privacy, security and technology issues.  

He advises clients on all phases of domestic and 

international patent and trademark portfolio management.  

He can be reached at (716) 847-7058 or blillis@phillipslytle.com. n

Other nations are watching as well, and perhaps looking for some sign 

of the direction the new Administration will take.  The European Union  

(EU) sanctions imposed on Russia after its annexation of the Crimea  

(and renewed every 6 months since) are set to expire on January 31, 2017, 

if not renewed again.  The EU next meets formally to consider renewal on 

December 15–16, 2016.

Since the relevant Executive Orders apply individually to a number of 

different persons and businesses, the future President will have the option 

(should he desire) of relaxing some, all or none of the sanctions, in any 

combination, as he sees fit.  He may see in that some potential room  

for maneuver, or not.  Signals have been scarce in this regard.  It’s probably 

fair to presume that clarity regarding the new approach will likely await 

the naming and arrival of the new President’s foreign policy team.

Until then, the world, and prospective investors, will be watching  

and waiting.

James K. Wholey, a partner in Phillips Lytle’s Washington, D.C. office, 

focuses on legislative, policy and compliance issues for international 

investment, trade and business development.  He can be reached at  

(202) 617-2714 or jwholey@phillipslytle.com. n

“U.S. Sanctions Policy” continued from page 3



Trump and Technology
The technology industry will undoubtedly be affected by the new 

Trump Administration.  The new Administration will be looking for ways 

to further protect the United States from outside technology threats such 

as state actors and hackers.  Security may, in some instances, prevail over 

individual privacy interests in the United States.  For example, to further 

security efforts, it is expected that under the new Administration there 

may be more allowance for government access to personal information.  

The new Administration will likely look into how to reverse the 

Internet Corporation for Assigned Names and Numbers (ICANN) 

transition, which shifted the Internet domain name and numbering 

from the United States to a non-profit.  However, reversal will be 

nearly impossible.  Phillips Lytle will be watching to see if there are 

steps taken to repeal the Open Internet Order (Net Neutrality) 

adopted by the Federal Communications Commission (FCC) last 

year, which allows for an open Internet by increasing transparency  

of Internet service providers (ISPs) and for data to be treated equally.  

The new Administration believes Net Neutrality hinders infrastructure 

investment.  It is expected that there will be other deregulation on 

technology policies.  

In addition, the new Administration will push for more 

technology to be built in the United States by United States workers.  

One effort to do so would be by truncating the current H-1B visa 

program, which would result in limiting the great number of foreign 

technology workers who have historically come to the United States  

to work at technology companies.  The new Administration is also 

seeking to work with technology leaders to create more jobs and 

production plants in the United States.

Jennifer A. Beckage, a partner in Phillips Lytle’s Buffalo office, focuses 

on matters concerning technology, data security and privacy.  She can be 

reached at (716) 847-7093 or jbeckage@phillipslytle.com. n
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TRADE AGREEMENT (NAFTA), 

EFFECTIVE JANUARY 1, 1994, 

RECEIVED SIGNIFICANT ATTENTION 

THIS ELECTION SEASON.”
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The Future of NAFTA Under President-elect Trump
A focal point of the recent presidential campaign was international 

trade and free trade agreements, in particular.  President-elect Trump 

took a position on trade that is opposite of what is espoused 

traditionally by the Republican Party.  He has recently announced  

his intent to withdraw the United States from participation in the 

Trans-Pacific Partnership (TPP), the Pacific Rim free trade agreement 

that has not yet gone into effect.  

The North American Free Trade Agreement (NAFTA), effective 

January 1, 1994, received significant attention this election season.  

Throughout his campaign, President-elect Trump repeatedly vowed  

to either renegotiate or withdraw the U.S. from NAFTA.  These 

campaign promises beg the question on the minds of many at U.S., 

Canadian, and Mexican companies (and their foreign parents in many 

instances) that have integrated North American supply chains that rely 

on NAFTA: Can President Trump renegotiate or effectively have the 

U.S. withdraw from NAFTA? 

RENEGOTIATING NAFTA

Mr.  Trump’s promise to renegotiate NAFTA’s terms appears 

plausible, but perhaps contentious.  Clearly, both Canada and Mexico 

must be willing to negotiate all or parts of NAFTA to effectuate a 

“NAFTA 2.0.”  Interestingly, in a November 10, 2016 news conference, 

Canada’s Liberal Prime Minister, Justin Trudeau, expressed a willingness 

to potentially renegotiate NAFTA, stating he believes it is important  

for Canada to be open to talking about the trade agreement.  Mexico’s 

Secretary of Economy, Ildefonso Guajardo, indicated that Mexico 

would be less willing to discuss renegotiating NAFTA; instead, Mexico 

would attempt to explain the strategic importance of NAFTA.  Similar 

statements have been made by other Mexican officials.

There is no legal prohibition against any efforts to renegotiate 

NAFTA, in its entirety or parts of it.  What does this mean for trade? As 

far as importers and exporters are concerned, this means that a close watch 

must be kept on developments in this arena, but no rash decisions should 

be made—patience will be key.  No date has been set for formal talks 

between the NAFTA countries, and there is too little information at this 

time for companies to make significant decisions regarding existing supply 

chains or investment strategies.  If the parties attempt to renegotiate 

NAFTA, it likely will be a long, arduous process, especially considering 

the divergent positions on renegotiation.

TERMINATING NAFTA

The question is not whether Trump can terminate the 

agreement—NAFTA would continue to exist between Canada and 

Mexico—but whether he has the authority to “withdraw” the U.S. 

from the trade agreement.  NAFTA is not a treaty.  Rather, it is a 

congressional-executive agreement implemented by domestic 

legislation, which like a treaty, becomes the law of the land.  Unlike 

treaties, which, under the Article 2, Section 2 of the Constitution 

require a two-thirds majority in the Senate to pass, congressional-

executive agreements are not covered by the Constitution and  

require only a simple majority in both Houses of Congress.  

Under H.R. 3450, the North American Free Trade Agreement 

Implementation Act, Pub. L. No. 103-182 (the “Implementation Act”), 

the President is not required to obtain Congressional authorization to 

withdraw the U.S. from NAFTA.  As the President-elect has pointed out, 

NAFTA contains a “withdrawal” provision under Article 2205.  It simply 

states that a party may withdraw from NAFTA six (6) months after it 

provides written notice of the withdrawal to the other parties.  With the 

Constitution and the Implementation Act silent on the issue, the legal 

authority to withdrawal after giving six (6) months’ written notice is 

straight-forward.  Actually effectuating withdrawal from NAFTA, 

however, will undoubtedly lead to economic, political, policy and legal 

disputes that could make the process impractical, at best.  Since no party 

has raised the prospect of withdrawing from NAFTA, the wide-range of 

issues to be addressed will be novel and without legal precedent.  

CONCLUSION

For practical reasons, companies relying on NAFTA currently should 

not look to alter their supply chain and business practices immediately.  

There is no guarantee of any changes to NAFTA or that the U.S. will 

actually withdraw from this key free trade agreement.  Acting early based 

on the current rhetoric would be unwise and could prove to be costly.  

Nonetheless, in 2017, companies may want to start contingency 

planning, including exploring alternate sourcing, tariff-engineering, and 

other duty-saving strategies.  The developing nature of this matter will  

be followed closely and further updates will be provided, as warranted.

Jon P. Yormick, special counsel at Phillips Lytle, focuses on U.S. Customs 

and International Trade matters.  He can be reached at (716) 847-7006  

or jyormick@phillipslytle.com. n
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Foreign Corrupt Practices Act
In a 2010 CNBC interview, now President-elect Trump termed the 

Foreign Corrupt Practices Act (FCPA) “[a] horrible law, and should be 

changed” which “puts U.S. businesses at a huge disadvantage.”  Whether 

this is a considered view or just a reaction to a particular enforcement 

action (the statement was in response to the seemingly limitless Walmart 

investigation) is uncertain.  But since his election, some have predicted  

a sharp decline in FCPA enforcement actions.

That seems unlikely.  Over 60 percent of corporate enforcement 

actions originate with voluntary disclosures - many of them in effect 

mandated by the requirements of Sarbanes Oxley, which requires 

regular assessment and reporting by listed companies regarding 

internal controls and financial statements.  The SEC is not going to 

fail at least to review and preliminarily investigate these disclosures.  

So, to begin with, a fair number of FCPA enforcement actions would 

seem to be “baked in” to the Securities laws.

President-elect Trump is an experienced international businessman 

and likely more familiar with the FCPA than most new national 

leaders, but none can say what place it holds on his daunting list of 

priorities.  Likely more relevant will be the approach embraced by his 

appointees to the offices that enforce the statute.  Names have yet to 

come forward for the pivotal posts of Securities & Exchange 

Commission (SEC) Chair and its Director of Enforcement.  Senator 

Jeff Sessions of Alabama has been nominated for Attorney General 

(DOJ shares enforcement authority for the Act with the SEC).

As U.S. Attorney and Attorney General (AG) in Alabama, Sessions 

had a strict law-and-order reputation; interestingly, however, as a 

member of the Senate Judiciary Committee, he has repeatedly 

expressed concerns about Federal settlements and dispositions of 

potentially criminal matters via administrative processes, rather than 

being put to proof in an Article III court.  If he were to continue to 

pursue these concerns from the position of United States AG, it could 

significantly affect the approach taken by the enforcement agencies 

which have of late been increasingly focused on obtaining deferred 

prosecution agreements and similar resolution vehicles without 

recourse to litigation before a judge.  Assuming the Senator is 

confirmed, that may well be worth some attention.

James K. Wholey, a partner in Phillips Lytle’s Washington, D.C. office, 

focuses on legislative, policy and compliance issues for international 

investment, trade and business development.  He can be reached at  

(202) 617-2714 or jwholey@phillipslytle.com. n
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Potential Impact of the Trump Administration on U.S. Immigration Laws
The issue of immigration played a significant role in the 2016  

U.S. presidential election, with much of the dialogue directed at 

limiting the flow of immigrants to the U.S. During the campaign, 

candidate Trump proposed building a nearly 2,000-mile-long wall 

across the U.S. border with Mexico to keep out illegal immigrants, 

banning entry to the U.S. for all Muslims as well as people from 

countries which posed serious security risks including refugees from 

Syria, and terminating the DACA (Deferred Action on Childhood 

Arrivals) program implemented by President Obama.  And now that 

Trump is the President-elect, the question is whether he will in fact 

move to implement these and other immigration proposals, and if so, 

what the impact will be on both individuals and U.S. businesses.  

Some of the proposed immigration initiatives would require funding 

from Congress to enact, and others raise Constitutional issues that will 

likely delay and possibly even prevent enactment altogether if pursued 

by the new Administration.  But one proposed initiative that the 

President-elect Trump could immediately enact upon becoming 

President would be the termination of the DACA program, which  

was enacted by President Obama through an Executive Order—not by 

congressional act.  The DACA program granted childhood arrivals relief 

from the risk of deportation and allowed them to work legally.  If 

terminated, more than 700,000 immigrants with long childhood ties to 

the United States would be placed back into limbo, and lose their ability 

to work, attend college (in some cases), and even hold driver’s licenses.  

But some of the lesser publicized aspects of President Obama’s 

executive action on immigration included several initiatives to support 

U.S. high-skilled businesses and workers, as well as foreign-born 

entrepreneurs.  It is unclear whether President-elect Trump will 

terminate these initiatives as well.  And while he expressed a desire  

to implement immigration policies that will benefit the U.S. economy, 

he specifically proposed new restrictions on high-skilled immigration, 

which would include H-1B visas that many U.S. employers currently 

use to employ high-skilled workers in the STEM fields, citing the lack 

of available sufficient U.S. workers.  If President-elect Trump pursues his 

proposed increased restrictions in an attempt to protect U.S. wages, he 

could instead harm many U.S. businesses that are already restricted in 

their hiring of qualified workers due to the limited number of H-1B 

visas currently available each year.  The impact could be even more 

dramatic on the startup of new businesses.  According to a 2016 

National Foundation for American Policy study, “51 percent, or 44  

of 87, of the country’s $1 billion startup companies had at least one 

immigrant founder.”  

One immigration visa program that may benefit under the  

new Administration is the  EB-5 immigrant investor visa program— 

a program designed to encourage foreign investment in U.S. 

businesses to grow the economy and create new jobs for U.S. workers.  

A significant part of the EB-5 visa program is up for renewal, at the 

same time that the industry and use of the visa has been under intense 

scrutiny and criticism by Congress and others following a string of 

high-profile cases of fraud and misuse of funds.  While President-elect 

Trump has not expressed a public opinion on the EB-5 program, he  

is no stranger to it; his son-in-law Jared Kushner’s company used the 

program to finance, in part, its $200 million Trump Bay Street rental 

tower in Jersey City, which has a licensing deal with the Trump 

Organization to use the Trump name.  As a real estate developer 

himself, it is unlikely that President-elect Trump will take a position 

against the EB-5 visa program which has been used to help fund 

many commercial real estate developments in New York City, though 

he, like many others, will likely call for increased integrity and 

oversight measures.

Rana Jazayerli is a partner in Phillips Lytle’s Washington, D.C. office.  

She provides counsel on all areas of U.S. Immigration law and has 

extensive experience in the EB-5 immigrant visa program.  She can  

be reached at (202) 617-2711 or rjazayerli@phillipslytle.com. n



Trump Administration Impact on  
Venture Capital Investments in Startups  

No matter what you thought of the U.S. election results, the new 

incoming Administration will impact the venture capital (VC) and 

private equity investment marketplace in the U.S. for many players—

from founders of U.S. companies and founders of international 

startups looking to enter the U.S. marketplace to the funds 

themselves.  How might a Trump Administration’s priorities impact 

venture capital and private equity investments in startups? The short 

answer, of course, is no one really knows.  However, given the election 

results, the changes will likely be profound.

At the transition team level, the transition officials have brought 

in Peter Thiel, founder of PayPal, current Facebook board member, 

and one of Silicon Valley’s most prominent venture capitalists, to 

advise on tech and investment issues.  There are reports that a 

Principal of the Founders Fund, Trae Stephens, has also been brought 

into the President-elect’s transition team.  In addition, David Sacks, 

CEO of Zenefits, a cloud-based software as a service (SaaS) company 

that offers human resources managements platform, is stepping 

down as CEO, after having discussions with the Trump transition 

team.  Given the apparent cultural disconnect between activist 

tech community and Trump policies, it will be important  

for the new Administration to surround itself with experts both  

in technology and investments so that it could tap into the tech 

ecosystems around the U.S. and the world for practical advice.  To 

that end, the Trump transition team has invited major tech industry 

leaders from Oracle, Cisco, Google, Microsoft, Facebook and Apple 

to attend a roundtable to be held in mid-December.  

With respect to the actual business climate for investment (aside 

from IPO’s and the public markets), the venture capital and private 

equity markets already appear ready for a change of course.  At a 

simple level, there are already signs that the business climate is 
continued on page 11
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moving into a more conservative agenda phase with a focus on basic 

types of developments.  All the discussion about infrastructure 

improvements, for example, clearly highlights the areas that are 

going to receive attention from the new Administration.  

Unconventional approaches to policies are to be expected and  

the tech community’s thesis of disrupting markets is not unlike  

the new Administration’s urge to shake things up.  With all the  

new emphasis on emerging technologies, there is no reason to 

believe that venture capitalists will not continue to invest capital  

in interesting, compelling and disruptive startups, whether those  

are founded by U.S.-based founders or even founders outside of  

the U.S. who are entering the American marketplace.  What may 

change is the emphasis.  For example, with new attention to 

cybersecurity in the U.S. election, there could be interesting 

opportunities in the cybersecurity space, which may see more 

activity.  At the same time, the emphasis on manufacturing, may 

usher in a new era of investment in “smart manufacturing” 

technologies.  Moreover, government infrastructure spending may 

result in new technologies being built for smart city applications  

and infrastructure and logistics management.  

There are, of course, other areas that could see dramatic shifts.  

With the expected appointment of Tom Price and a Republican-

controlled Congress dedicated to scaling back, rewriting and 

repealing large portions of the Affordable Care Act, investments in 

digital health companies will likely be geared to the future, next 

phase of healthcare reform.  For VCs dedicated to business model 

innovation, digital health startups that look to extract value through 

innovation will likely receive the most interest.  

 Tax policy and regulatory changes will also clearly impact the 

investment climate in the U.S. Changes to the laws and regulations 

relating to the repatriation of overseas cash held by U.S. companies 

could bring in billions, if not trillions, in newly added capital 

investment into the U.S. In addition, reducing the corporate tax  

rate on profitable U.S.-based C Corporations from 35 percent to  

15 percent could make the U.S. more attractive as an investment 

destination and could encourage American companies to locate 

more operations and more employees in the U.S. However, there 

could be other policy changes, which could alter the makeup of  

the investment funds themselves.  For example, any changes to the 

carried interest could impact the venture capital fund and private 

equity partnership structures.  It is too early to tell if any of those 

proposals will be passed, but the President-elect’s pick for Treasury 

Secretary, Steven Mnuchin, a Goldman Sachs alumnus, has already 

indicated that a major priority will be dropping the corporate tax 

rate from 35 percent to 15 percent (on the tax side) and rolling back 

parts of the Dodd-Frank laws and other financial regulations (on the 

regulatory side).  It is possible that the Consumer Financial 

Protection Bureau (CFPB) may lose its regulatory muscle under a 

Trump Administration, potentially giving some fin-tech companies 

(particularly those developing and expanding lending platforms) 

more leeway to experiment in the marketplace.  

 Of course, irrespective of the new incoming Administration, 

the marketplace will likely largely dictate the types of investments 

that will be made over the next four to eight years.  With driverless 

cars and trucks on the horizon and smart cities sprawling, the 

venture capital and private equity investments of tomorrow will 

focus on what some, such as Duncan Davidson of Bullpen Capital, 

predict will be the massive disruption ahead as the U.S. and the 

world enter into the Fourth Industrial Revolution.  As we move 

away from the mobile social iPhone apps and SaaS company phase 

of investments, the investments of tomorrow will focus on robotics, 

3D printing, artificial intelligence, machine learning and related 

analytics, virtual reality, augmented reality, connected smart devices, 

and the Internet of Things.  No matter what the upcoming Trump 

Administration brings, the next wave in the venture and private 

equity cycle is coming in 2017 and beyond.  On the tech side, 

founders of Platform and SaaS companies (as well as other types of 

companies) should in such scenario plan for the future of frontier 

tech startups with all its implications.  

Asaf Hahami, special counsel in Phillips Lytle’s New York City office, 

focuses on venture capital and private equity transactions, corporate finance, 

strategic alliances and joint venture transactions, and technology licensing.  

He represents startups, emerging businesses, founders and entrepreneurs, and 

can be reached at (212) 508-0432 or ahahami@phillipslytle.com. n
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In today’s world, business is 
international.  The number of U.S. 
companies exporting products and 
engaging in foreign operations continues 
to grow.  In addition, foreign companies 
continue to invest heavily in the U.S. 
and to rely on U.S. consumers to 
purchase their products.  The nature of 
today’s economy has made it necessary 
for companies to operate in foreign 
markets, and manufacture and sell 
goods and services worldwide.

Our expertise in business law has 
enabled us to support both U.S. and 
foreign companies seeking to play a 
more aggressive role in the international 
marketplace.  Through our ongoing 
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growth and through our affiliations with 
prestigious law firm networks, we have 
assisted clients with transactions in 
more than 40 countries.
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