
Individuals Can Be Directly Liable for Customs Civil Penalties
It is rare that a case involving U.S. customs laws and regulations 

finds its way to the U.S. Supreme Court.  Undeterred by long odds 

and what appeared to be “bad facts,” the president and sole 

shareholder of an importing company (the “Importer of Record”  

or “IOR”) filed a petition for a writ of certiorari earlier this year, 

seeking review of an en banc decision of the U.S. Court of Appeals  

for the Federal Circuit (the “CAFC”) in a civil penalty case under  

19 U.S.C. § 1592 of the Tariff Act of 1930, as amended.  

On May 26, 2015, the U.S. Supreme Court denied the petition 

for certiorari filed by Harish Shadadpuri, the president and shareholder 

of Trek Leather, Inc.1  The denial of certiorari leaves intact the broad 

interpretation by the CAFC of the terms “person” and “introduce” in 

the customs penalty statute, raising the potential for individuals to be 

held liable for gross negligence and negligence penalties.  

CASE HISTORY

The case against Harish Shadadpuri began in January 2009 when 

the U.S. Department of Justice (the “DOJ”) filed an action in the 

U.S. Court of International Trade (the “CIT”) against Trek Leather, Inc. 

and its president and sole shareholder, Shadadpuri.2  The action was 

brought under the customs civil penalty statute3 to recover lost duties 

and a civil penalty.  The DOJ alleged that the defendants were jointly 

and severally liable for civil penalties for fraud, gross negligence, or 

negligence on 72 entries of men’s suits into the U.S.  The complaint 

sought the maximum penalty for fraud—the domestic value of the 

imported merchandise—of nearly $2.4 million and lost duties of just 

over $45,000.  Alternatively, the DOJ alleged that the defendants 

were liable for the maximum penalty under the gross negligence 

standard (more than $534,000) or negligence (more than $267,000).  

Trek Leather was the IOR on each of the 72 entries.  The alleged 

liability arose from the failure of the IOR to include the value of 

“assists” when filing the entry paperwork with U.S. Customs and 

Border Protection (“CBP”).  An “assist” includes, among other things, 

materials, parts, and components incorporated into the imported 

merchandise, as well as tooling, dies, molds and the like used in the 

production of the imported goods.4  The value of an “assist” must be  

included with the “price actually paid or payable” for the imported 
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1 Shadadpuri v. United States, No. 14-986, 2015 WL 629404 (U.S. May 26, 2015).

2  Compl., United States v. Trek Leather, Inc., 781 F. Supp. 2d 1306 (Ct. Int’l Trade 2011)  
(No. 09-00041).

3 19 U.S.C. § 1592(d) (2015).

4 19 U.S.C. § 1401a(h)(1)(A) (2015); 19 CFR 152.102(a)(1) (2015).
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“Individuals Can Be Directly Liable for Customs Civil Penalties” continued from front cover

merchandise to comply with the customs valuation law.5  Under  

the customs penalty statute, liability for penalties and losses of  

revenue arise if a party enters, introduces, or attempts to enter or 

introduce any merchandise into U.S. commerce by means of a 

material false statement or material omission, or aids and abets 

another in a violation.

The “bad facts” in Trek Leather show that CBP had investigated 

the failure to declare “assists” in connection with previous imports 

made by another company in which Shadadpuri had a 40 percent 

ownership interest.  At that time, CBP explained to Shadadpuri  

that “assists” had to be included in the declared value at the time  

of importation.  The company paid additional duties as a result of  

the increased value of the imported goods following from the CBP 

investigation.  However, CBP did not pursue a penalty against 

Shadadpuri personally.  When CBP confronted Shadadpuri in 

connection with the failure to declare “assists” regarding the 72 entries 

made by Trek Leather, he conceded that the value of the “assists” 

should have been included in the declared value at the time of entry.  

This time, CBP pursued an administrative penalty against Shadadpuri 

and Trek Leather which led to the CIT complaint being filed when 

the administrative fraud penalty and additional duties were not paid.  

In June 2011, the CIT granted summary judgment in favor of the 

government and found Shadadpuri and Trek Leather liable for gross 

negligence in connection with the 72 entries.  Judgment was entered 

against them, jointly and severally, in the amount of $534,420.32 for 

the civil penalty and more than $45,000 in unpaid duties.6  Only 

Shadadpuri appealed the CIT judgment to the CAFC, meaning  

the issue of direct personal liability under the customs penalty statute 

was front and center.  

Initially, that strategy paid off handsomely for Shadadpuri.   

In a 2-1 panel decision, the CAFC reversed the CIT, finding that 

“absent piercing Trek’s corporate veil to establish that Shadadpuri  

was the actual importer of record … or establishing that Shadadpuri  

is liable for fraud … or as an aider and abettor of fraud by Trek …  

we must reverse the penalty assessment against Shadadpuri.” 7  

Notably, the CAFC determined that the principle of the corporate  

veil would be upheld, observing that “the government has asked us to 

adopt a broad legal principle that would expose all corporate officers 

and shareholders to personal liability for negligent acts they undertake  

on behalf of their corporation.  Absent an explicit statutory basis for 

doing so, we decline to believe Congress intended to supplant the 

common law so completely.”8  Corporate officers and business owners 

of IORs, as well as customs counsel, breathed a sigh of relief.  

But that victory was short-lived.  The government requested  

and was granted a rehearing en banc to the disbelief of many in  

the customs bar.  Concerns were quickly raised that direct, personal 

liability for customs penalties, without piercing the corporate veil or 

fraud, could follow.  The worst fears were realized in September 2014 

when the CAFC, en banc, unanimously held that by his actions, 

Shadadpuri had “introduced” merchandise into U.S. commerce by 

means of material omission in violation of the customs penalty statute 

and was directly liable for the gross negligence penalty imposed  

by the CIT.9 

The CAFC focused on “introduce” in the customs penalty statute 

to find Shadadpuri liable, despite not requesting that the parties brief 

that issue.  The Court did not find Shadadpuri liable under an “alter  

ego” theory of liability or find the facts supported a “piercing of the  

corporate veil.” CBP and the DOJ did not raise such allegations or  

theories.  Instead, Shadadpuri was held liable “because he personally  

committed a violation of subparagraph (A).”10 The full CAFC found 

5 19 U.S.C. § 1401a (b), (h) (2015); 19 CFR 152.103 (2015).

6  United States v. Trek Leather, Inc., 781 F. Supp. 2d 1306 (Ct. Int’l Trade 2011), rev’d 724 F.3d 

1330 (Fed. Cir. 2014), aff ’d, 767 F.3d 1288 (Fed. Cir. 2014), cert. denied sub nom. Shadadpuri 

v. United States, No. 14-986, 2015 WL 629404 (U.S. May 26, 2015).

7 United States v. Trek Leather, Inc., 724 F.3d 1330, 1331 (Fed. Cir. 2013) (footnote omitted).

8 Id. at 1339-40 (original emphasis).

9 United States v. Trek Leather, Inc., 767 F.3d 1288, 1299 (Fed. Cir. 2014).

10 Id. at 1299. 
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that in the penalty statute “introduce” is a flexible and broad term that 

includes acts and omissions that go beyond the “‘technical’ process of 

‘entering’ goods.”11

IMPACT OF THE CAFC EN BANC DECISION  

Because of its broad interpretation of “introduce” in the penalty 

statute, the CAFC en banc decision has raised significant concerns for 

company owners, officers and employees of U.S. importers involved  

in trade compliance, logistics, procurement and other functions 

related to import transactions.  In his petition for a writ of certiorari, 

Shadadpuri pointed out that since the en banc decision, CBP has 

proposed an amendment to its Importer ID Input Record (CBP Form 

5106) “in order to collect expansive and personal information from 

corporate officials[,]” arguing that the proposed amendment shows  

a “clear intent to take advantage of the en banc court’s expansive 

interpretation of 19 U.S.C. 1592(a)(1)(A).”12 

The broad interpretation of “introduce” should also concern  

Non-Resident Importers (“NRIs”) (of which there are many, 

particularly in Canada), as well as foreign exporters because of their 

involvement in U.S. importation transactions.  Clearly, officers, 

owners and employees act on behalf of an IOR (including NRIs),  

and their actions easily meet the expansive interpretation of the term 

“introduce” adopted in the Trek Leather en banc decision.  Similarly, 

exporters act to “introduce” merchandise into the commerce of the 

United States by providing tariff classifications to U.S. IORs and their 

customs brokers, along with quantity, product descriptions, countries 

of origin, and price information on commercial invoices, bills of 

lading, packing lists and other documents used prior to the “technical 

process” of making entry into the United States.  

Because the Supreme Court declined to hear Trek Leather, it 

remains unclear as to when CBP and the DOJ will pursue penalties 

against individuals for customs violations arising from gross negligence 

and negligence.  Questions remain.  For instance, will personal 

liability be pursued if the penalty case is against a “large company?”  

And will a “large company” be defined by its U.S. or worldwide 

revenues; the scope of its business operations; its volume of import 

activities; the U.S. Small Business Administration’s Small Business Size 

Standards, or some other factors?  These concerns are genuine as 

reflected in a footnote found in a $17M customs penalty case recently 

filed by the DOJ, stating: “We are not currently initiating an action 

against the corporate officers but may do so should sufficient evidence 

warranting personal liability come to light.”13 

 Trek Leather raises the prospect that executives, owners, and other 

corporate personnel may be held personally liable for gross negligence 

and negligence customs penalties as a result of their pre-importation 

activities that led to the introduction of merchandise into the 

commerce of the United States.  As a result, U.S. and foreign 

companies that import into the U.S., and the individuals involved  

in importations, should review compliance procedures, review and 

verify the accuracy of information related to the imported goods,  

and specifically identify all individuals involved when submitting  

prior disclosures to CBP.

If you would like more information about U.S. Customs or 

international trade, please contact Jon P. Yormick, Phillips Lytle  

Customs & International Trade Special Counsel, at (716) 847-7006  

or jyormick@phillipslytle.com. ■

“Individuals Can Be Directly Liable for Customs Civil Penalties” continued from page 3

11 Id. at 1298.

12  Pet. at 9, Shadadpuri v. United States, 2015 WL 629404 (U.S. May 26, 2015) (No. 14-986), 
2015 WL 678185.

13  Compl. at 3 n.1, United States v. China Tire Warehouse, Inc., No. 15-00059, (Ct. Int’l Trade, 
Mar. 9, 2015), ECF No. 2.
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Iran Nuclear Deal Offers Greater Opportunities  
for Aircraft Parts and Services Exports
This article is the first in a series of articles on this topic.  We will continue to provide updates on a periodic basis. 

The recently announced Joint Comprehensive Plan of Action 

(“JCPOA”), negotiated between the U.S., the other permanent 

members of the UN Security Council (China, France, Russia and the 

UK), plus Germany, the High Representative of the European Union 

and Iran, will offer U.S. companies expanded opportunities to export 

aircraft items and services to Iran, but with restrictions.

Since January 2014, under the still-in-effect Joint Plan of Action 

(“JPOA”) and extensions of it, the Office of Foreign Assets Control 

(“OFAC”) has had a favorable licensing policy for spare parts to ensure 

the safe operation of Iranian commercial passenger aircraft and 

associated services and safety-related inspections and repairs. This 

licensing policy extends to U.S. companies (including U.S.-owned  

or -controlled foreign entities) and parties involved in the export  

of U.S.-origin goods. Under this licensing policy, a specific license 

application can be submitted to OFAC for consideration on a  

case-by-case basis. 

Under the JCPOA, the U.S. has agreed generally to issue licenses 

that will allow U.S. companies to: (i) export, re-export, sell, lease or 

transfer to Iran commercial passenger aircraft for an exclusively civil 

aviation end-use; (ii) export, re-export, sell, lease or transfer to Iran spare 

parts and components for commercial passenger aircraft; and (iii) 

provide associated services, including warranty, maintenance and repair 

services, and safety-related inspections, provided the licensed items and 

services are used exclusively for commercial passenger aviation. 

 OFAC has authority to issue both specific and general licenses.  

A general license is essentially a "blanket" authorization to transact 

business under the terms and conditions set out in the general license.  

A specific license is issued for a particular transaction or series of 

transactions. The JCPOA does not indicate whether a general license 

will be issued with respect to these commercial passenger aircraft items 

and services. Therefore, unless and until a general license is issued,  

U.S. parties seeking new opportunities under the JCPOA will be 

required to apply for a specific license from OFAC. 

 Nonetheless, this development provides greater certainty that 

opportunities to supply commercial passenger aircraft items and services 

to Iran will exist into the future and U.S. companies will not have to 

await the announcement of an extension of temporary Iran sanctions 

relief, as was the case before the JCPOA.

 For assistance with understanding and complying with the JCPOA, 

Iran sanctions, other economic sanctions laws, regulations and Executive 

Orders, as well as representation before OFAC in investigations, civil 

penalty and voluntary self-disclosures, please contact Jon P. Yormick,  

Special Counsel in the Phillips Lytle Customs & International Trade 

Practice, at (716) 847-7006 or jyormick@phillipslytle.com. ■
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Alternative Fund Marketing Across the Pond —
Getting to Know AIFMD 

Investment professionals in the United States who market alternative investments in the European 

Union, should be familiar with the Alternative Investment Fund Managers Directive, better known  

as AIFMD.  AIFMD provides a new regulatory regime for private fund managers who seek to operate 

in the European Union.  AIFMD generally went into effect across the European Union in 2014, when 

transitional “passport” relief for foreign managers expired in most jurisdictions.

Part and parcel of AIFMD are the first three elements of its 

nomenclature, or “Alternative Investment Fund” (AIF).  An AIF  

is any collective investment marketed in one of the European Union 

jurisdictions and which: (a) has a defined investment policy and  

(b) is not an Undertakings for Collective Investments in Transferrable 

Securities (“UCITS”) fund.  The definition of AIF thus covers most 

hedge funds, including master and feeder funds.  The term 

“marketed,” as one may expect, is also quite broad and includes  

both direct and indirect marketing efforts.

In short, United States investment managers need to be aware  

of AIFMD even if a fund is domiciled somewhere other than  

the European Union but intend to market to customers there.  

Compliance with AIFMD should also be a concern for those  

United States-based funds that have pre-existing investors in the 

European Union.  While there is some leeway under AIFMD  

for investor-initiated investments, the risk of non-compliance  

with AIFMD is substantial.  For example, in the United Kingdom,  

an investor may be able to rescind an investment in an AIF at par  

and the fund manager be subjected to fines and other criminal 

penalties.  While the extra-territorial reach of AIFMD to a  

non-compliant manager has yet to be tested, one can only surmise  

the legal morass that may ensue in a United States court where an 

aggrieved investor seeks to invoke AIFMD protections.

More importantly, AIFMD imposes increased disclosure 

requirements.  One of the more interesting requirements of AIFMD  

is the required disclosures of (a) liability risk by third parties, including 

insurers, and (b) liquidity risk management.  Also required are copies 

of “Annual Reports,” disclosure of the latest Net Asset Value (“NAV”) 

of the fund, and disclosures regarding the custody of assets.  The 

“Annual Report” requirement is one that has caused quite a bit of 

discussion among those in the investment management arena, given 

that AIFMD requires that an annual report disclose not only a balance 

sheet, but an income/expenditure accounting and remuneration 

disclosures split into fixed and variable categories and a separate 

disclosure for total remuneration for senior management.  

One might wonder to whom these disclosures are submitted, other 

than investors.  The answer is that the European Union has its own 

equivalent of the SEC called the European Securities and Market 

Authority (“ESMA”).  Regulators from each European Union jurisdiction 

require the filings, which are then sent by them to ESMA.  U.S. fund 

managers will find that Form PF is in many ways similar to the Annex IV 

form to be submitted to ESMA.  There are, however, differences in 

calculating assets under management and the frequency of reporting.  

Given the complexity of AIFMD, fund managers in the  

United States may seek to align themselves with a pre-existing  

AIF structure in a European Union jurisdiction.  As AIFMD 

compliance has become a concern, Malta has emerged as a tax-neutral 

jurisdiction which, being in the European Union, has spawned 

AIFMD-compliant fund “platforms.”  Likewise, software solutions 

and service providers have sprung up in the United States for those 

managers who seek to handle their AIFMD compliance without being 

on a platform.  Whatever the business case may be for one solution  

or another, United States fund managers who market alternative 

investment vehicles in the European Union need to be aware of the 

requirements of AIFMD, in addition to the laws of specific 

jurisdictions in which marketing efforts are undertaken.  

Those seeking additional information on alternative fund marketing 

can contact Robert V. Cornish, Jr., Partner in the Phillips Lytle Banking & 

Financial Services, Corporate, and Securities Practices at (202) 617-2710 

or rcornishjr@phillipslytle.com. ■
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The B-1 visa is for foreign nationals coming to the United States 

for a temporary visit to conduct certain limited business activities on 

behalf of a foreign enterprise.1  Specifically, to qualify for a B-1 visa,  

a foreign national must be employed by a foreign-based entity or 

enterprise, maintain a foreign residence, be paid by a non-U.S. source 

(a U.S. source may pay for or reimburse incidental trip expenses),  

and be coming to the U.S. for a limited duration to perform “limited 

business activities.”

“Limited business activities” is defined as business activities that  

are a “necessary incident” to the foreign national’s business abroad.  

Work that would be considered labor or “work for hire” within the 

U.S. is not permissible under the B-1 visa category.  In those instances, 

the foreign national would need to obtain a different U.S. visa that 

authorizes employment.

Examples of commercial and business activities that are clearly 

permissible under the B-1 visa category include:

• Taking orders/sales for goods manufactured in a foreign country;

•  Purchasing goods or materials or placing orders in the U.S.  
for the foreign entity;

•  Soliciting services from U.S. entities on behalf of the foreign 
entity or enterprise;

•  Negotiating and signing contracts with U.S. entities on behalf  
of the foreign entity or enterprise;

•  Installing, servicing or providing training for machinery or 
equipment manufactured and delivered from a foreign company 
pursuant to the terms of the contract of sale (for up to one year 
after the sale);2

•  Attending meetings, including board meetings, annual staff 
meetings, and the like;

• Meeting with clients or business associates;

•  Attending or participating in conferences, conventions, trade 
shows or exhibitions, including setting up and operating booths;

• Exploring investment options and investing in the U.S.; and

•  Setting up a U.S. company, including opening company bank 
accounts, purchasing or leasing real estate for the business,  
and interviewing and hiring people within the U.S.3

Detailed hypothetical scenarios of business activities within the 

United States that would be permissible under a B-1 visa:

SCENARIO 1

An employee of a machine manufacturing company outside  

of the U.S. comes to the U.S. to install or repair a machine purchased 

by a U.S. customer.  Such activities by the machine company 

employee are permissible under the B-1 visa as long as the sold 

machinery was manufactured and distributed from a foreign country.  

Specifically, under a B-1 visa, a foreign national employee “possessing 

specialized knowledge essential to the seller’s contractual obligation” 

may perform services or train workers to perform services incidental  

to the sale of commercial or industrial equipment or machinery 

manufactured outside the United States.  A key element is that the 

sales contract must contain a requirement that the seller provide such 

services or training.  Further, building or construction work within  

the U.S. would not be permissible under this example.

Are You a Business Visitor in the U.S.?
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SCENARIO 2

A commercial truck driver brings goods from a foreign country 

into the U.S. and delivers them to a location in the U.S.  This is 

permissible activity under the B-1 visa as long as the goods being 

delivered to the U.S. location were picked up in the foreign country.  

The truck driver may not then pick up goods from a location in the 

U.S. and then deliver those goods to another location in the U.S.

SCENARIO 3

The commercial truck driver in the example above then picks up 

goods from a U.S. manufacturer and delivers them to a location in his 

original foreign county.  This is permissible under the B-1 visa.  However, 

the truck driver could not pick up goods from the U.S. and then deliver 

them to another foreign country (e.g., a Canadian truck driver cannot 

pick up goods in the U.S. and then deliver those goods to a location in 

Mexico).  He can only pick them up to bring them back to Canada.

SCENARIO 4

A recent university graduate comes to the U.S. to volunteer for a 

U.S. employer.  The foreign national university graduate does not receive 

any payment or other compensation from the U.S. entity.  

The above is actually NOT permissible under a B-1 visa except in  

very limited circumstances.  Generally, the volunteer activities will still be 

considered “work for hire” even if an employee is unpaid because the 

nature of the volunteer activity is indistinguishable from regular paid work.  

Two exceptions where unpaid volunteer work would be permissible 

under a B-1 visa:  

Voluntary work for a recognized religious group or non-profit 

charitable organization—A foreign national may perform volunteer 

work under an organized volunteer service program benefiting local  

U.S. communities for a recognized religious or non-profit organization 

provided that the foreign national is a member of, and has an established 

commitment to, the recognized religious or charitable organization.   

An allowance or other reimbursement for incidental expenses associated 

with the travel and stay in the U.S. may be paid to the volunteer.  

Training—Foreign national trainees who merely observe the conduct 

of business or other professional or vocational activity may be allowed 

under a B-1 if the U.S. entity does not pay or reimburse expenses.  

However, the B-1 visa is not appropriate if the trainee will engage in 

hands-on training and obtain on-the-job experience.  In such a 

circumstance, the trainee will need to obtain an H-3 Trainee visa.

SCENARIO 5

A foreign national employee of a foreign company comes to the 

U.S. to open a U.S. office or branch, subsidiary or affiliate of the 

foreign company, to later apply for an L-1 visa.  S/he sets up the U.S. 

entity and secures premises within the U.S.  The foreign national may 

come to the U.S. under a B-1 visa to set up a U.S. company and open 

company bank accounts, purchase or lease real estate for the business, 

and interview and hire people within the U.S.  However, the foreign 

national may not perform productive labor or actively participate in 

the management of the business within the U.S. until s/he obtains  

L-1 visa status.

Rana Jazayerli is a partner at Phillips Lytle LLP.  She provides counsel 

on all areas of U.S. immigration law and has extensive experience in the 

EB-5 Immigrant visa program.  She can be reached at (202) 617-2711  

or rjazayerli@phillipslytle.com. ■

1  All references herein to B-1 visa status apply to foreign nationals who enter the U.S. under the 

Visa Waiver Program.  As part of the Visa Waiver Program, Canadian citizens are exempt from 

needing to obtain the actual B-1 visa, and can instead enter the U.S. without a visa for the 

same limited business purposes.

2  Under NAFTA, Canadian citizens are not limited by the one-year after sale restriction,  

and can provide such post-sale services for the life of the product.

3  The above categories by no means address every permissible or impermissible business activity 

under a B-1 visa.  There are also certain permissible activities under the B-1 visa category relating 

to religious workers, athletes, performers, airline/ship crew, medical students and others.

Are You a Business Visitor in the U.S.?
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In our increasingly global economy, many previously regional companies 
find themselves—whether by design or necessity—doing business in the 
international arena and thus (perhaps unexpectedly) subject to the Foreign 
Corrupt Practices Act (“FCPA”) (15 U.S.C. §§ 78dd-1, et seq.) and other 
international anti-corruption laws.   

Smaller and midsized businesses have become used to seeing 

reports of major corporations being called to account for alleged 

corruption under the FCPA.  There’s been a substantial increase  

in both the size and frequency of “resolutions” (as fines, settlements 

and deferred prosecution agreements under the FCPA are termed);  

since 2009, the Justice Department alone has had approximately  

150 investigations ongoing at any one time.  In 2013-14, the average 

“closing cost” of an FCPA settlement was over $80 million, with  

none of the announced resolutions for less than $1 million.  Most 

were significantly higher.  But the companies involved usually have 

been large firms in defense, oil and oil services or medical devices  

(and more recently, software, pharmaceutical and even apparel).  

So it may come as an unpleasant surprise for smaller and midsized 

companies engaged in international commerce to learn of two other 

enforcement trends: an intended enforcement focus on them and a 

dramatic increase in the prosecution of individual persons as well as 

companies.  U.S. Assistant Attorney General Leslie Caldwell has twice 

mentioned in recent speeches an intention to bring FCPA cases as 

“wake-up calls” to smaller and midsized enterprises.  The resolution  

In re Smith & Wesson Holding Corp., Release No. 34-72678, 2014  

WL 3706548 (July 28, 2014) appears in keeping with that purpose.  

Likewise, the growing focus on individual liability is borne out by the 

fact that while in 2010 only 4 percent of prosecutions were against 

individuals, by 2013 that number had leapt to 37 percent.  

The FCPA prohibits the payment (or promise to pay) of anything of 

value to a foreign official — including anyone from a customs officer to 

an employee of a government-controlled enterprise — to improperly 

obtain or retain business.  Civil penalties may be $16,000 per 

“violation,” criminal fines run to $2 million for companies and five 

years in prison and fines up to $250,000 for individuals.  Accounting 

violations by SEC-registered companies trigger criminal fines of up to 

$25 million, plus disgorgement, and up to $5 million plus 20 years in 

prison for individuals.  Significantly, there is no “materiality” 

requirement — even the smallest bribe can be grounds for liability.   

Smaller Companies, Bigger Risks
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In addition, depending on where business is done and with whom, 

companies may be subject to the EU Anti-Corruption Laws as well as 

the more draconian, but not yet widely enfor   

What are the major sources of compliance risk for smaller or 

midsized companies? The leading ones include: 

1.   Agency risk: Especially for smaller and medium-sized companies, 

working through a knowledgeable local distributor or agent is often 

the only practical and effective way to do business in a foreign 

country.  However, such third parties are the primary source of 

compliance risk — whether bribing customs officials, channeling 

improper funds via discounts, high commissions or excessive “gifts 

and entertainment” and the like.  The U.S. Department of Justice 

and the U.S. Securities and Exchange Commission’s (SEC) own 

Resource Guide to the Foreign Corrupt Practices Act notes that  

90 percent of enforcement actions arise out of the acts of third 

parties.  It is essential that U.S. companies’ agreements with such 

intermediaries do the following: contain detailed and express  

anti-corruption language; provide for periodic compliance  

and accounting audits; and impose serious penalties for breach.  

2.   Regional risk: Certain countries are seen as inherently  

greater risks for business corruption, requiring greater care  

and diligence in vetting and auditing intermediaries.   

The authoritative Transparency International Corruption 

Perceptions Index cites its greatest corruption risks as Pakistan,  

China, India, Russia, Vietnam and Brazil.  

3.   Accounting/books & records: Companies must maintain 

thorough, fair and honest accounting records accurately 

reflecting expenditures and transfers, as well as internal controls 

adequate to ensure that all payments are only as authorized, 

and authorizations transparent and documented.  Maintenance 

of such records and controls can constitute a good-faith defense 

to criminal charges; for an SEC-registered company, their 

absence may in itself be prosecutable.  

4.   Legacy/joint venture: In the case of foreign acquisition, 

merger or entry into a joint venture agreement, a U.S. 

company may find itself vicariously liable for actions and 

practices predating its involvement with the other entity if the 

conduct is continuing or the U.S. company knew or should 

have known of it.  All such instances call for intensive pre-deal 

diligence, with a particular eye toward compliance issues 

(which the non-U.S. company may not have had to face).  

Amplifying the risk, especially for smaller companies, are the  

non-legal costs of an FCPA enforcement action — the damage to 

business reputation, possible debarment from government business 

and the diversion of management time and focus, not to mention 

large sums in legal and accounting fees expended in defense.  

How can a smaller or midsized company mitigate the risk  

of prosecution under the FCPA and the consequences of a violation  

if prosecution is pursued?

•  Adopt a compliance program tailored to the actual risks the 

company faces where it operates, binding on all officers, employees 

and agents, and consisting, at the least, of: (i) a detailed risk 

assessment; (ii) mandatory compliance training for all officers, 

directors, relevant employees and agents; and (iii) a written 

compliance policy, read and signed by all of the above.

•  Appoint a compliance officer with assured access to senior 

management to “flag” risks and monitor and enforce the 

compliance policy.

•  Establish a mechanism where information regarding risks is 

confidentially brought to the attention of management or the 

compliance officer, with protection for the source.

•  Implement internal controls to assure that expenditures are only 

as authorized and fully documented, with careful controls over 

commissions, discounts, T&E, promotional expenses, charitable 

contributions and similar payments.

•  Do (and thoroughly document) extensive diligence about, with 

and through whom you are doing business in a foreign country.

The international marketplace can be challenging and rewarding  

for smaller to medium-sized enterprises.  Be aware, however, that such 

companies will be held to the same standards of diligence and integrity 

as the Fortune 100 — with consequences for noncompliance potentially 

devastating for companies with less resources.  Proper compliance 

measures are well worth the trouble in warding off the tremendous 

potential damage from a corruption investigation or enforcement action.

James Kevin Wholey, a partner at Phillips Lytle LLP, focuses on 

legislative, policy and compliance issues for international investment,  

trade and business development. He can be reached at (202) 617-2714  

or jwholey@phillipslytle.com ■

Smaller Companies, Bigger Risks
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Spotlight on International Contributors

OPPORTUNITIES IN MOBILE AND DIGITAL BANKING IN INDONESIA 
At the end of 2014, the Financial Services Authority (“FSA”) passed a new regulation number 19/POJK.03/2014 (“Laku Pandai Regulation”) 

on Financial Services Using Virtual Office in the Framework of Inclusive Finance, commonly known in Indonesia as “Laku Pandai.”  Laku Pandai 

is the activity of providing banking services and/or other financial services without branch offices, but through cooperation with other parties 

(agents) and supported by the use of information technology tools, such as cell phones, electronic data capture (“EDC”) and/or Internet banking.  

This regulation has enabled banks, along with other financial services firms such as insurance 

companies (“Financial Institutions”), to expand their financial services to people in rural, remote  

and low income areas without having to open physical branches.  

The expansion of financial services to the scattered population in the huge Indonesian archipelago  

is expected to boost economic growth and contribute to social equality.  Financial Institutions, especially 

banks and financial intermediary institutions, will play a significant role to drive such economic growth.  

The Laku Pandai Regulation provides that Financial Institutions may become the operator of  

Laku Pandai after obtaining approval from the FSA.  The products that may be offered by the  

Financial Institutions are basically financial products geared to the needs of Indonesia’s rural and 

underclass population, without bank accounts.  The products covered are: (i) Basic Savings Account 

(conventional and sharia) (“BSA”), (ii) credit and financing for micro customers, (iii) Micro Insurance, 

and/or (iv) other financial products approved by the FSA.

BSA is an account with characteristics among others of a maximum balance of Rp 20,000,000 (twenty million Rupiah), a maximum monthly 

cash withdrawal or transfer of Rp 5,000,000 (five million Rupiah), is free of fees, and is interest bearing on bank balances.  Credit and financing 

for micro customers has the characteristics among others of a maximum loan period of one year and maximum loan value of Rp 20,000,000 

(twenty million Rupiah).  Micro Insurance means insurance products geared to the lower income segment.

Further, the Laku Pandai Regulation also enables banks, as the operators of Laku Pandai, to work with agents to provide the products.   

The agent, an individual and/or business entity, acts as the representative of the bank to provide banking services to the target populace by  

using digital technology.  

Laku Pandai provides opportunities to Financial Institutions and, importantly, technology providers to participate in mobile and digital 

banking in Indonesia to a huge untapped market.  

This article is courtesy of NYDS Law Firm, Jakarta, in association with Robert Wang & Woo LLP, Singapore.  Please contact Mr. P. Balachandran  

at pbala@rwwnet.com.sg for more information. ■

Albania |  Australia |  Austria |  Belgium |  Brazil |  Bulgaria |  Canada |  Channel Islands |  Chile |  China |  Cyprus |  Czech Republic |  Denmark |  England 

Finland |  France |  Germany  |  Hong Kong |  Hungary |  India |  Ireland |  Isle of Man |  Israel |  Italy |  Japan |  Luxembourg |  Mexico |  Netherlands 

New Zealand |  Norway |  Poland |  Portugal |  Scotland |  Singapore |  South Africa |  Spain |  Sweden |  Switzerland |  Taiwan |  Turkey |  United Arab Emirates

Phillips Lytle is a member of LawExchange International—an association of 
independent law firms covering the world’s commercial centers within Europe, North 
and South America, Asia/Pacific and the Middle East.  Because of our affiliation with 
this worldwide group of trusted legal advisors, Phillips Lytle is able to assist its clients 

with knowledge and expertise that can prove invaluable when doing business in foreign markets, 
including navigating local laws, procedures, economic and business climates, cultures and politics.
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PATENT PROCEDURE IN INDIA
This flow chart has been provided courtesy of Altacit Global law firm of Chennai, India.  Any inquiries can be directed to pbala@rwwnet.com.sg.
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THE SINGAPORE INTERNATIONAL COMMERCIAL COURT

INTRODUCTION 

The Singapore International Commercial Court (the “SICC”) was officially launched by the Chief Justice of Singapore on January 5, 2015.  

The SICC serves to entrench Singapore’s position as the premier dispute resolution hub in Asia.  The SICC, together with the Singapore 

International Arbitration Centre (the “SIAC”) and the recently launched Singapore International Mediation Centre (the “SIMC”), offers the 

entire suite of options for resolving international commercial disputes in Singapore and ensures that parties can always have recourse to the most 

suitable method of dispute resolution.

The SICC is built upon the strength and efficiency of Singapore’s judicial system, which has been ranked first out of 148 countries in the 

2013-2014 World Economic Forum (“WEF”) report with regards to the efficiency of the legal framework in settling disputes.  

SALIENT FEATURES OF THE SICC 

Proceedings at the SICC are governed by the Singapore Rules of 

Court (in particular, the newly introduced Order 110) and the SICC 

Practice Directions.  The salient features are: 

Jurisdiction The SICC is constituted under the Supreme Court of 

Judicature Act (the “SCJA”) as a statutory division of the High Court 

and is situated in the Supreme Court of Singapore.  The SICC has 

the jurisdiction to hear matters of an ‘international’ and ‘commercial’ 

nature, where the parties have submitted to the SICC’s jurisdiction 

under a written jurisdiction agreement.  Such an agreement may be 

entered into at any time, including at the time of the contract between 

the parties or even after the dispute has arisen.  Alternatively, proceedings 

may be transferred from the High Court of Singapore to the SICC, if 

the High Court considers it more appropriate for the case to be heard 

in the SICC.  

Judiciary The Judicial Panel of the SICC is comprised of the Chief 

Justice of Singapore, some senior judges of the Supreme Court of 

Singapore, retired Supreme Court judges, as well as prominent judges 

and retired judges from various countries.  

Representation by Foreign Lawyers Parties may, under certain 

circumstances, be represented by foreign lawyers who are registered 

with the SICC Register of Foreign Lawyers.  These circumstances 

include a joint request by the parties before the action, or where  

a case is an ‘offshore case’—i.e.  one that has no substantial connection 

with Singapore.  

Judicial Notice of Foreign Law The SICC may, on the application 

of a party, dispense with the need for foreign law to be pleaded and 

proved as a matter of fact.  Instead, the SICC may take judicial notice 

of foreign law with the assistance of oral and written legal submissions, 

supported by relevant authorities.  This is aligned with the practice in 

international arbitration and leads to time and cost savings in dispute 

resolutions before the SICC.  

Confidentiality Proceedings before the SICC will generally be held 

in public.  However, the Court may, on the application of a party, 

direct that the hearing be heard in camera and for the Court file to be 

sealed.  Before making the order, the SICC will consider if the case has 

no substantial connection to Singapore, and whether the parties had 

made any agreement that proceedings should be confidential.  

Third-Party Procedure The SICC has the power to join third 

parties to the proceedings regardless of the third parties’ consent and 

irrespective of whether such third party is a party to the agreement 

conferring jurisdiction on the SICC.  

Appellate Review Decisions of the SICC may be appealed to the 

Singapore Court of Appeal, and the appellate judges will be drawn 

from SICC’s panel of judges.  Parties who submit to the jurisdiction 

of the SICC may agree further to limit or vary the scope for appeal, 

including the removal of the right to appeal altogether.  

ENFORCEMENT OF SICC JUDGMENTS 

SICC judgments, like judgments of the Singapore Supreme Court, 

may be enforced in other jurisdictions through reciprocal enforcement 

provisions such as the Reciprocal Enforcement of Commonwealth 

Judgments Act and the Reciprocal Enforcement of Foreign Judgments 

Act.  Alternatively, the judgment may be enforced in commonwealth 

jurisdictions via a common law action on a judgment debt.  

Parties may also use a model SICC dispute resolution clause that 

provides that the parties waive their rights to defend against any action 

based on an SICC judgment in any jurisdiction.  

CONCLUSION 

Building upon the pro-business policies and the stable political climate 

in Singapore, the SICC firmly entrenches Singapore’s status as the premier 

dispute resolution hub in Asia.  

This article is courtesy of P. Balachandran, a Senior Consultant with 

Robert Wang & Woo LLP in Singapore.  Mr. Balachandran can be 

reached at pbala@rwwnet.com.sg. ■



REPRESENTATIVE OFFICE (“RO”) BRANCH OFFICE SUBSIDIARY COMPANY  
(PRIVATE LIMITED COMPANY)

Legal Status  Not a legal entity—it is a temporary 
administrative arrangement administered  
by IE Singapore, a government body 
promoting investments in Singapore 

Not a separate legal entity— 
extension of parent company 

Separate legal entity

Ownership It is an administrative office and not  
a registered entity 

The parent company is registered  
as the operating business

Can be wholly-owned subsidiary or have a number 
of corporate and individual shareholders

Liability  
(of Parent Company) 

Parent company is liable for the debts and 
liabilities of the RO

Parent company is liable for the debts 
and liabilities of the Branch Office 

Limited Liability. Parent company not liable  
for debts and losses of subsidiary

Name of Entity Must be the same as parent company and 
must include the words “Representative Office”

Must be the same as  
the parent company 

Can be the same or different from that  
of the parent company 

Permitted Activities Can only carry out market research or feasibility 
studies. It cannot trade and earn revenue

Must carry out only the same 
activities as parent company 

Can carry out all nature of business activities 

Set-up Requirement —
Officers 

Must appoint a Chief Representative based  
in Singapore to oversee the RO’s activities

At least two (2) local agents who 
are natural persons resident in 
Singapore1 to accept inter alia 
service of legal process. Must  
have a Branch Manager

•  At least one (1) member (individual or corporate)
•  At least one (1) director ‘ordinarily resident’  

in Singapore
•  At least one (1) secretary with principal or only  

place of residence in Singapore
After incorporation: 
•  Must appoint company secretary within six (6) months
•  Must appoint auditor within three (3) months  

unless exempted

Hiring of Staff Maximum of five (5) local or foreign employees No restriction on numbers No restriction on numbers

Continuity in Law May operate in Singapore for a maximum 
of three (3) years from its commencement 
date, provided the RO is renewed annually  
by IE Singapore

Perpetual succession – as long  
as parent company exists

•  Perpetual succession – until wound up  
or struck-off (liquidation of company)

• Can be transferred

Filing of Annual 
Returns with  
ACRA2 and IRAS3 

Not required Must submit accounts annually  
of Branch Office, as well as the  
parent company

Must submit accounts annually 

Audited Accounts Not required Must submit to ACRA and IRAS:
•  accounts of parent company; and
•  audited accounts of Branch Office

Must be submitted to ACRA and IRAS annually

Taxation Not applicable—RO does not carry on 
business; therefore no profits to tax 

Taxed as a non-resident entity.  
Local tax benefits are not available 

Taxed as a Singapore resident entity.  
Local tax benefits are available 

Possible to Register 
Multiple Offices/
Subsidiaries? 

No. Can only register one (1) Singapore RO 
based on name of parent company

No. Can only register one (1) 
Singapore Branch Office based  
on name of parent company

Can have multiple subsidiaries 

Time Taken to 
Register (normal 
circumstances) 

Five (5) working days after submission  
of all relevant forms and documents

Within a day if all documents  
are in order

Within a day 

Suited for: Foreign companies looking to:
•  Conduct research into the Singapore 

market or business environment
•  Cultivate trade contacts and handle  

product enquiries
•  Gather relevant information on regulatory 

requirements, with a view to establishing  
a permanent entity in Singapore

• Set up a liaison office

Foreign companies, which, by the 
nature of their business, must 
operate directly in the market e.g., 
airlines, major trading houses, etc

Foreign companies looking to do business  
in Singapore whilst limiting liability for  
joint-ventures, for acquiring and holding  
specific assets e.g., ships, etc.

This chart is courtesy of P. Balachandran, a Senior Consultant with Robert Wang & Woo LLP, Singapore.  Mr. Balachandran can be reached  
at pbala@rwwnet.com.sg. ■

1 s368(1)(e) CA. Note under the 2014 CA Amendments – to be reduced to one local agent. 
2 The Accounting and Corporate Regulatory Authority (ACRA) is the national regulator of business entities and public accountants in Singapore.
3 The Inland Revenue Authority of Singapore (IRAS) is the main tax administrator to the Government. 

NOTES:   The Representative Office is administered by IE Singapore.  The Branch Office and Subsidiary Company are both administered by ACRA.   

Foreigners need an employment pass or work permit to work in Singapore.
15

STRUCTURES FOR FOREIGN COMPANIES DOING BUSINESS IN SINGAPORE
Foreign companies may use any of three ways to establish a presence in Singapore.  These are the three ways and characteristics of each:



In today’s world, business is 
international.  The number of U.S. 
companies exporting products and 
engaging in foreign operations continues 
to grow.  In addition, foreign companies 
continue to invest heavily in the U.S. 
and to rely on U.S. consumers to 
purchase their products.  The nature of 
today’s economy has made it necessary 
for companies to operate in foreign 
markets, and manufacture and sell 
goods and services worldwide.

Our expertise in business law has 
enabled us to support both U.S. and 
foreign companies seeking to play a 
more aggressive role in the international 
marketplace.  Through our ongoing 
involvement in our clients’ international 
growth and through our affiliations with 
prestigious law firm networks, we have 
assisted clients with transactions in 
more than 40 countries.

For additional information or advice, please contact  
one of our International Practice attorneys listed below: 
Frederick G. Attea, Partner

Chester L. Cobb, Partner

Robert V. Cornish, Jr., Partner

Douglas W. Dimitroff, Partner

John M. Falk, Special Counsel

Asaf Hahami, Special Counsel

Rana Jazayerli, Partner

Richard J. Marinaccio, Associate

Sandhya Mehta, Partner

David J. Murray, Partner

James Kevin Wholey, Partner

Thomas S. Wiswall, Partner

Jon P. Yormick, Special Counsel
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