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Should Certificates of Insurance Be Trusted?

Consider a hypothetical situation.  Company A contracts with Company Z to perform construction 

work at A’s facility.  By the terms of the contract, Z agrees to add A as an additional insured on its general 

liability policies.  Z then provides A with a certificate of insurance that identifies A as an “additional 

insured,” and A allows Z to begin work.  Not long after, an employee of Z is injured on the job and 

brings suit against A, at which time A learns a shocking truth: Despite the fact that a certificate of 

insurance was issued, A was not added as an additional insured on Z’s policy.   What now?
Continued on page 2



Unfortunately, this hypothetical situation is an all-too-common 

reality.  Certificates of insurance (“COI”) are often used in contracting 

relationships to prove that a party has insurance or to demonstrate that 

one party has named the other as an additional insured (as is often 

required by a contract).  A COI—which details the insurance policies 

that are maintained by an insured as of a certain date—typically 

identifies the policy number, the policy holder, the insurance company, 

the policy period, the type of insurance, the policy’s liability limits,  

and the identity of additional insureds, if any.  

New York courts generally view COIs as “evidence of a carrier’s 

intent to provide coverage but … not [as] a contract to insure the 

designated party nor … [as] conclusive proof, standing alone, that such 

a contract exists.”  Tribeca Broadway Assocs., LLC v. Mount Vernon Fire 

Ins. Co., 5 A.D.3d 198, 200 (1st Dep’t 2004).  Indeed, some New York 

courts have held that a COI, by itself, does not confer coverage, e.g., id.,  

and parties should be particularly wary where the COI includes some 

variation of the following disclaimers:

•  This certificate does not amend, extend, or alter the coverage 
afforded by the policies below;

•  This certificate is issued as a matter of information only and 
confers no rights upon the certificate holder; and

•  If the certificate holder is an additional insured, the policy(ies) must 
be endorsed … [a] statement on this certificate does not confer 
rights to the certificate holder in lieu of such endorsement(s).

Notwithstanding the general rule that a COI does not “confer” 

coverage, the New York Appellate Divisions are split on the issue of 

whether an insurance company may be estopped from denying coverage 

on the basis of a COI.  The Third and Fourth Departments have 

consistently held that, despite a disclaimer in the COI, an insurer may  

be estopped from denying coverage to a party named as an additional 

insured on a COI where the party reasonably relied upon the COI to its 

detriment.  See, e.g., Sevenson Envtl. Servs., Inc. v. Sirius Am. Ins. Co., 74 

A.D.3d 1751 (4th Dep’t 2010); Long v. Liberty Mut. Ins. Co., 56 A.D.3d 

837 (3d Dep’t 2008) (insurer estopped from denying obligation to pay 

workers’ compensation benefits); Bucon, Inc. v. Pa. Mfg. Ass’n Ins. Co., 151 

A.D.2d 207 (3d Dep’t 1989).

In Bucon, for example, a subcontractor contractually agreed to add 

the general contractor and the property owner as an additional insured 

on its general liability policy.  The insurer issued a COI naming the 

contractor and owner as additional insureds.  The general contractor and 

owner were subsequently sued by an employee of the subcontractor who 

was injured while working on the project.  The insurer denied coverage, 

relying on language in the COI stating that it did not “amend, extend, or 

otherwise alter the terms and conditions” of the policy.  Notwithstanding 

this disclaimer, the Third Department held the insurer was estopped 

from denying coverage because it issued the COI indicating the 

contractor and property owner were covered, and the contractor and 

owner reasonably relied on the COI to their detriment in allowing the 

subcontractor to begin work.

In Sevenson Environmental Services, Inc., the Fourth Department 

acknowledged that an insurer could likewise be estopped from denying 

coverage to a party that reasonably relied on a COI to its detriment.  

However, as an added wrinkle for estoppel to apply, the COI naming 

the party as additional insured must have been issued by the insurer  

or an agent of the insurer.  Since the plaintiffs did not meet their burden 

of establishing that the COI was issued by the insurer or an authorized 

agent, the Fourth Department ruled that it was error for the lower court 

to grant that portion of the plaintiffs’ motion for summary judgment 

seeking a declaration that the insurer was obligated to defend and 

indemnify the plaintiffs.

The First and Second Departments, on the other hand, have been 

reluctant to estop an insurer from denying coverage based on the 

existence of a COI.  See, e.g., Moleon v. Kreisler Borg Florman Gen. Constr. 

Co., 304 A.D.2d 337 (1st Dep’t 2003); Am. Ref-Fuel Co. of Hempstead v. 

Res. Recycling, Inc., 248 A.D.2d 420 (2d Dep’t 1998).  Interestingly,  

a recent decision from the Supreme Court of New York County (located 

within the First Department) acknowledged the possibility that, where 

an insurer’s agent issued a COI naming the certificate holder as 
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additional insured, the insurer “may be estopped from denying 

coverage where there is reasonable reliance to the detriment of the 

certificate holder.”  Sw. Marine & Gen. Ins. Co. v. Preferred 

Contractors Ins. Co., No. 153861/2014, 2015 NY Slip Op. 

30544(U), at *11 (Sup. Ct. N.Y. Cnty. Apr. 13, 2015).

In any event, it is important to note that, where there is no 

coverage under an insurance policy because the policy was not  

in existence at the time of the accident, estoppel cannot be used  

to create coverage.  See Wainwright v. Charlew Constr. Co., 302 

A.D.2d 784, 785 (3d Dep’t 2003).

In recognition of the Appellate Divisions’ split on the issue  

of estoppel, the Second Circuit Court of Appeals, in 10 Ellicott 

Square Court Corp. v. Mountain Valley Indemnity Co., certified the 

following question to the New York Court of Appeals in 2010:  

In a case brought against an insurer in which a plaintiff 
seeks a declaration that it is covered under an insurance 
policy issued by the insurer, does a certificate of insurance 
by an agent of the insurer that states that the policy is  
in force but also bears language that the certificate is not 
evidence of coverage, is for information purposes only, or 
other similar disclaimers, estop the insurer from denying 
coverage under the policy?

634 F.3d 112, 115 (2d Cir. 2010). Unfortunately, the Second 

Circuit withdrew its certification, and the New York Court of 

Appeals has yet to address the issue.

Although commonly required in contractual situations, parties 

should exercise caution when it comes to COIs.  Even in those 

jurisdictions where estoppel may be found, the inquiry is fact-

specific, taking into consideration, inter alia, the language  

of the insurance policy, the language of the COI, the authority  

of the party issuing the COI, the insurer’s direct involvement in  

the issuance or approval of the COI, and the COI recipient’s 

detrimental reliance upon the party issuing the COI.  Rather than 

rely on the COI, the better practice is to request and review the 

actual insurance policy—and all endorsements thereto—to confirm 

that the expected and agreed upon coverage is being provided.

If you seek additional information about how a certificate of 

insurance can affect your contract, please contact either of the co-authors 

of this article: Kevin J. English, Phillips Lytle Litigation Practice  

Group Leader, at (716) 847-5447, kenglish@phillipslytle.com,  

or Erin E. Connare, Phillips Lytle Business Litigation Associate,  

at (716) 847-8355, econnare@phillipslytle.com. ■
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IT IS WITH GREAT PRIDE THAT WE ANNOUNCE THE 

PROMOTION TO PARTNER OF JENNIFER A. BECKAGE.

Ms. Beckage concentrates her practice on 

complex business disputes and commercial 

litigation involving, among other things, 

intellectual property, employee disloyalty, 

violations of non-compete agreements and 

other employment matters, breaches of contract, fraud matters, food 

product litigation, class actions, data breaches, technology-related 

disputes, government investigations and corporate compliance with 

regulatory bodies.  In addition, she has extensive experience with 

technology issues, including e-discovery, computer forensics, and social 

media, and has authored and presented on a variety of technology-

related topics concerning discovery of electronic information in state 

and federal lawsuits.

Prior to her legal career, Ms. Beckage owned a technology- 

based company.

Ms. Beckage works out of the Phillips Lytle Buffalo, New York City  

and Rochester offices, and can be reached at (716) 847-7093 or  

jbeckage@phillipslytle.com. ■

WELCOME JOEL A. BLANCHET, PARTNER

Phillips Lytle welcomes Joel A. Blanchet to its 

Business Litigation practice.  Mr. Blanchet 

brings nearly two decades of experience 

litigating and trying cases across the country in 

a broad range of areas from toxic tort liability 

to complex financial transactions, securities, and investigative and 

regulatory matters.

Mr. Blanchet has extensive experience representing large and  

mid-size companies in state and federal courts.  Mr. Blanchet focuses 

his practice on complex litigation matters for clients with important 

business interests at stake and has represented clients in some of the 

country’s highest-profile litigation matters.

A native of the Buffalo area, Mr. Blanchet joins Phillips Lytle  

from Kirkland & Ellis LLP, where he was a partner in its litigation 

department for more than 10 years.  He was based in the firm’s  

New York City office for the past eight years.

Mr. Blanchet works out of the Phillips Lytle Buffalo and  

New York City offices.  He can be reached at (716) 847-7050  

or jblanchet@phillipslytle.com. ■
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New York State’s Litigation Coordinating Panel
In the areas of complex litigation, including class actions, consumer 

fraud, cyber-attacks, and mass torts, a business may find itself in the 

undesirable position of being simultaneously sued in many different 

courts by many different plaintiffs.  In these circumstances, a party will 

rightfully have significant anxiety about the prospect of simultaneously 

defending multiple related actions across several jurisdictions.  Such a 

scenario raises the prospects of inconsistent decisions, unknown judges 

and duplicative litigation.  If the lawsuits involve common claims and 

underlying facts, an immediate and time-sensitive question arises:  

Can and should they be consolidated into one proceeding?  

The most common course would involve the U.S. Federal Court’s 

Judicial Panel on Multidistrict Litigation (“JPML”), which can transfer 

federal (but not state) court actions pending in multiple federal courts 

involving common questions of fact to one federal district for 

coordinated or consolidated pre-trial proceedings.  If, however, there 

are several related matters in which a party has been sued in New York 

state court, and those actions cannot jurisdictionally be removed to 

federal court, coordination under the federal panel is unavailable.    

In those circumstances, consolidation of the related state court 

matters is possible through New York State’s Litigation Coordinating 

Panel (“LCP”).  The LCP is less familiar than its federal counterpart, 

but provides similar procedures for related cases in different New York 

state courts.  

NEW YORK STATE’S LITIGATION  

COORDINATING PANEL

The LCP was created under 22 N.Y.C.R.R. § 202.69 (“Rule 

202.69”).  In general, the LCP has the power to direct that related 

lawsuits filed in different New York judicial districts with common 

questions of fact or law be coordinated for pre-trial proceedings before 

a single justice.  One justice of the Supreme Court from each of the 

four judicial departments sits on the LCP.  Rule 202.69 and the LCP’s 

rules of procedure govern this process.  

Coordination may be sought by a party, the trial judge or 

administrative judge in whose district a related action is pending,  

or sua sponte by the LCP itself.  Rule 202.69 provides the standards  

to be considered by the LCP when determining such an application:

• The complexity of the actions; 

•  Whether common questions of fact or law exist, and the 
importance of such questions to the determination of the issues; 

•  The risk that coordination may unreasonably delay progress, 
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increase expense, or complicate processing of any action  
or otherwise prejudice a party; 

•  The risk of duplicative or inconsistent rulings, orders or judgments; 

• The convenience of the parties, witnesses and counsel; 

•  Whether coordinated discovery would be advantageous; 

• Efficient utilization of judicial resources; 

• The manageability of a coordinated litigation; 

•  Whether issues of insurance, limits on assets and potential 
bankruptcy can be best addressed in coordinated proceedings; and 

• The pendency of related matters in federal or other state courts.

A party seeking coordination must make an application directly to  

the LCP by notice or order to show cause.  The motion is returnable 

before the LCP and should identify all of the related actions and counsel 

therein.  Most importantly, the motion must address the standards for 

coordination set forth in Rule 202.69(b)(3), described above.  

Pending a decision on coordination, the LCP may issue a stay of 

any or all proceedings.  Absent such a stay, a motion for coordination 

will not affect the underlying proceedings.       

Within 30 days after the motion is fully briefed and/or argued,  

the LCP will issue a written decision.  In the event that the application  

is granted, an order of coordination will also be issued, which will identify 

all coordinated matters and the county where the coordinated proceedings 

will take place.  Since this process is considered administrative, no appeal 

lies from the LCP’s ruling on the application for coordination. 

THE COORDINATING JUSTICE

The justice assigned to a coordinated proceeding is selected by  

the Administrative Judge responsible for the court where the 

coordinated proceedings will take place.  The coordinating justice  

has comprehensive power over pre-trial matters and is specifically 

authorized to take a multitude of steps to prepare a coordinated  

action for trial:

• Assign a master caption; 

• Create a central case file and docket, and establish a service list; 

• Direct the preparation of coordinated pleadings; 

• Issue case management orders; 

•  Appoint and define the roles of steering committees  
and liaison counsels;  

•  Require uniform requests for disclosure and establish a uniform 
method for the conduct of physical and mental examinations; 

• Establish a document depository; 

• Issue discovery protective orders; 

•  Require the parties to participate in settlement  
discussions and alternative dispute resolution; 

•  Remand any portion of a case not properly subject  
to coordination; and 

• Rule upon dispositive motions. 

Additionally, where there are other related actions pending in 

federal courts or the courts of other states, the New York coordinating 

justice is required to consult with the judges in those other cases to 

facilitate the consistent and efficient resolution of the actions.  This 

provision of Rule 202.69 is important because it allows discovery to be 

coordinated with other related federal court matters, which otherwise 

would not be possible.  

The LCP also provides for the coordination of other related actions 

filed after a coordination order is issued.  If such relief is sought, it 

may also contemplate related actions already pending, but unknown at 

the time of filing.  To coordinate these other actions, a party need only 

serve notice and a copy of the LCP’s coordination decision and order 

on counsel in the new action, the justice assigned to the new action 

and the coordinating justice.  Unless one of the new parties raises an 

objection within 21 days, the action is deemed coordinated.  If an 

objection is raised, an application seeking coordination can be made 

using the motion procedures outlined above.  

TRIAL OF THE RELATED ACTIONS

The coordinating justice, sua sponte or on motion, may terminate 

coordination of the related actions if pre-trial proceedings have been 

completed or where the purpose of Rule 202.69 to provide efficient 

resolution of related actions is better advanced by termination of the 

coordination.  Upon termination, the related actions are remanded  

to their counties of origin.  

The coordinating justice is, however, authorized to try any part  

of the coordinated actions on consent of the parties.  This is an 

important distinction from JPML practice, because it allows for  

a single, coordinated trial before a single justice.  

CONCLUSION

The LCP can be a valuable procedural tool to coordinate related 

complex, mass tort or class action litigation.  The LCP is particularly 

important for the coordinated defense of related actions that are not 

removable to federal court and therefore cannot be coordinated under 

the JPML.    

For more information on New York State’s Litigation Coordinating 

Panel, contact John G. Schmidt Jr., Partner and Co-Leader of the  

Phillips Lytle Business Litigation Practice, at (716) 847-7095,  

jschmidt@phillipslytle.com, or Phillips Lytle Business Litigation Associate 

Richard T. Tucker at (585) 238-2045, rtucker@phillipslytle.com. ■
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In December 2015, the United States Supreme Court adopted 

several amendments to the Federal Rules of Civil Procedure, which 

govern civil litigation in federal court.  These amendments focus  

on proportionality and reduction of litigation costs, in keeping with 

the stated spirit of the Federal Rules.  Some of the most significant 

changes include: (a) limiting the scope of discovery to information 

that is relevant to a party’s claim or defense; (b) encouraging a court  

to allocate discovery expenses to avoid undue burdens; (c) clarifying 

sanctions regarding the loss of electronically stored information 

(“ESI”); and (d) reducing the amount of time to serve a summons 

after filing an action.

RULE 26: DOCUMENTS MUST BE “RELEVANT” 

AND “PROPORTIONAL,” RATHER THAN JUST 

REASONABLY CALCULATED TO LEAD TO 

ADMISSIBLE EVIDENCE

Under the language of amended Rule 26, information is now 

discoverable if it is “relevant to any party’s claim or defense and 

proportional to the needs of the case.”  Fed. R. Civ. P. 26(b)(1).   

The prior, broader language restricted discoverable information 

to that which would be “reasonably calculated to lead to  

the discovery of admissible evidence.”  Advisory Committee’s 

Notes on 2000 and 2015 Amendments to Fed. R. Civ. P. 26.   

The new Rule narrows the universe of discoverable 

information and emphasizes the parties’ obligation to 

consider proportionality in their discovery requests.

Federal courts should weigh several factors when making a 

determination of relevance and proportionality under the new Rule, 

including the importance of the issues at stake, the amount in 

controversy, the parties’ access to relevant information and resources, 

the usefulness of discovery in resolving the conflict, and the burden 

versus benefit of allowing production.  By narrowing the scope of 

discoverable information, the amendment will likely involve earlier 

and additional judicial management of a case. 

Rule 26 was also amended to provide greater authority for courts  

to issue cost-shifting orders, which determine the allocation of expenses 

for certain discovery by “specifying terms, including time and place or  

the allocation of expenses, for the disclosure or discovery.”  Fed. R. Civ. 

P. 26(c)(1)(B).  This change is intended to “protect a party or person 

from annoyance, embarrassment, oppression, or undue burden or 

expense.”  Fed. R. Civ. P. 26(c)(1).  While courts already recognize and 

use this authority, explicit acknowledgment in the Rule may prevent 

parties from challenging this authority.

RULE 37(E): FEDERAL COURTS MUST NOW 

CONSIDER SEVERAL THRESHOLD ISSUES 

BEFORE ISSUING SANCTIONS REGARDING 

THE DESTRUCTION OF ELECTRONICALLY 

STORED INFORMATION

Rule 37 provides for sanctions for a party’s failure to  

make disclosures or cooperate in discovery.  The rule has been 

tested over the years due in part to the ever-increasing use of 

New Amendments to the Federal Rules of Civil Procedure



e-discovery and the differing opinions among federal courts regarding 

the level of appropriate sanctions for parties who negligently lose or 

destroy ESI.  The new Rule 37(e) imposes a number of thresholds 

that must be met before a court can levy sanctions on a party that  

has lost or destroyed ESI, including a failure by the party to take 

“reasonable steps” to preserve ESI (such as failing to implement and 

maintain an ESI system).  The amendments to this Rule eliminate 

sanctions for the merely negligent loss or destruction of ESI, which 

federal courts, most notably in New York, had previously imposed.  

The new Rule should help ease the burden on organizations to 

comply with different maintenance and retention requirements  

of various federal jurisdictions.

RULE 4: SUMMONS MUST BE SERVED  

WITHIN 90, NOT 120 DAYS

The 2015 amendments also reduce the time between the filing 

of a complaint and service of a summons on the opposing party 

from 120 days to 90 days.  Fed. R. Civ. P. 4(m).  This change 

furthers the goal of a “just, speedy, and inexpensive determination 

of every action and proceeding.” Fed. R. Civ. P. 1.

CONCLUSION

The 2015 amendments to the Federal Rules of Civil Procedure 

are designed to increase the speed and efficiency of litigation, while 

simultaneously decreasing cost.  The changes regarding e-discovery 

should especially help resolve cases more efficiently and on the merits.  

These changes promise to be a positive step for any organization 

engaged in litigation, as a federal court’s powers to manage a case  

and ensure compliance with its directives are more concretely 

established.  The changes will also streamline the litigation process  

in federal courts and reduce the burden of complying with difficult 

standards that varied across jurisdictions prior to the implementation 

of the amendments.  Courts are already applying the new rules, 

which went into effect on December 1, 2015, unless doing so would 

create a manifest injustice or prejudice the parties, a determination  

left to the court’s discretion.

To learn more about the amendments to the Federal Rules of Civil Procedure,  

please contact John G. Schmidt Jr., Partner and Co-Leader of the Phillips Lytle 

Business Litigation Practice, at (716) 847-7095, jschmidt@phillipslytle.com 

or Katherine E. Meier-Davis, Phillips Lytle Business Litigation Associate, at 

(716) 847-8324, kmeier-davis@phillipslytle.com. ■

New Amendments  
to New York Rules

New York added several new rules in 2015.  The Commercial 

Division implemented an Alternative Dispute Resolution (“ADR”) 

Program and added a new rule regarding depositions of corporate 

representatives.  Outside of the Commercial Division, New York 

created redaction policies applicable to all filings in the Supreme and 

County Courts, and established a timeframe for responding to 

service via mail from outside New York State.

COMMERCIAL DIVISION CASES MAY BE 

SUBJECT TO ADR

In May 2015, New York’s Eighth Judicial District, which covers 

Allegany, Cattaraugus, Chautauqua, Erie, Genesee, Niagara, Orleans 

and Wyoming counties, implemented the “Commercial Division 

Alternative Dispute Resolution Program,” an ADR program specifically 

tailored for the Commercial Division.  Under the program, every action 

pending in the Eighth Judicial District’s Commercial Division will be 

assessed, prior to the preliminary conference, and thereafter as 

circumstances dictate, to determine whether the action is suitable for 

ADR.  The ADR processes considered will include mediation, 

arbitration, settlement conferencing, summary jury trials and summary 

bench trials.  The Court may direct the parties to engage in a non-

binding ADR session, or the parties may consent to engage in ADR  

at any time after filing a request for judicial intervention.   

The parties must select a “Neutral” from a roster of mediators and 

arbitrators maintained by the Eighth Judicial District.  If the parties 

cannot agree on a Neutral, one will be selected for them.  Neutrals will 

be paid their hourly rate, with the cost to be shared equally by the 

parties, unless otherwise agreed or directed by the Court.  If the action 

is not resolved through ADR, litigation will resume.  

The implementation of this program will greatly increase the use 

of ADR in the Commercial Division.  Parties litigating within the 

Eighth Judicial District’s Commercial Division should be prepared 

to engage in ADR and familiarize themselves with the program’s 

protocols (available online) and the potential Neutrals.

COMMERCIAL DIVISION CORPORATE LITIGANTS 
MUST PROVIDE DEPONENTS WITH KNOWLEDGE

The Chief Administrative Judge of the Courts has adopted 

Commercial Division Rule 11-f, which became effective on  

December 1, 2015.  22 N.Y.C.R.R. § 202.70, Rule 11-f.   

7
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Rule 11-f provides a streamlined procedure for deposing a 

representative of a corporation or other entity.

Under Rule 11-f, a party seeking to depose an entity may serve  

a deposition notice or subpoena that enumerates the matters upon 

which the entity is to be examined.  If the notice or subpoena sets  

forth such matters for examination but does not also identify a specific 

officer, director, member, employee, or other individual to be deposed, 

the responding entity must designate one or more individuals who will 

testify.  If the notice or subpoena does identify a specific individual 

deponent, the responding entity may either produce that individual  

or instead designate one or more alternatives.  In either case, the 

individual(s) designated must testify about information 

known or reasonably available to the entity.  The 

responding entity must designate its witnesses at 

least ten days prior to the scheduled deposition.

Importantly, the combined depositions of  

all the designated representatives count as  

a single deposition subject to a “cumulative 

presumptive durational limit” of seven 

hours.  This time limit may be enlarged  

by agreement or court approval.

Rule 11-f aims to decrease the 

likelihood that a deponent produced by an 

entity will lack the appropriate knowledge 

or information sought by the deposing 

party.  The new Rule will give commercial 

litigants in New York an efficient 

mechanism for prompting entities to 

provide meaningful, responsive testimony at depositions.

CONFIDENTIAL PERSONAL INFORMATION MUST 

BE REDACTED FROM ELECTRONIC FILINGS

Growing concerns about confidentiality have prompted the 

“Omission or Redaction of Confidential Personal Information” Rule, 

22 N.Y.C.R.R. § 202.5(e)(1), which became mandatory last year.  

The redaction Rule applies to all filings in Supreme or County Court 

unless submitted within a matrimonial, mental hygiene or Surrogate’s 

Court proceeding.  

Confidential Personal Information (“CPI”) requiring redaction 

includes tax ID numbers and social security numbers, except for the last 

four digits; an individual’s date of birth, except for the year; the full name  

of a minor; and financial account numbers (i.e., credit card accounts, bank 

accounts, insurance accounts), except for the last four digits. 

The responsibility to redact lies with the filing party.  A clerk will  

not reject documents that contain unredacted CPI.  If documents with 

unredacted CPI are filed, the Court can order that the CPI be removed  

or that the filing party refile documents with proper redactions in place.  

In addition, an opposing party may motion the Court to order the 

removal of unredacted CPI.  Although the Rule does not provide  

a penalty for non-compliance, a party could seek damages if CPI  

were revealed.

The redaction Rule applies to all CPI in a document, not just  

that of parties.  This is especially relevant if attaching deposition 

transcripts, billing records or medical records that may 

contain the CPI of other persons and entities.  When 

filing documents with unredacted CPI is unavoidable, 

the filing party may motion the Court to permit  

the unredacted documents.  Of course, a party may 

waive the confidentiality of its own CPI without the 

Court’s permission.

LONGER RESPONSE TIME WHEN 

SERVED VIA OUT-OF-STATE MAIL 

Prior to December 2015, service of papers 

pursuant to Civil Practice Law and Rules 

(CPLR) § 2103 was limited to mail within  

New York State.  The old text added five days  

to the time period for responding to papers 

mailed within New York State.  

The revised Rule, CPLR § 2103(b)(2), 

explicitly addresses papers mailed within the United States but from 

outside of New York State.  To accommodate the presumably longer 

time required for mail to arrive from out-of-state, six days are added to 

the time period to respond to papers mailed from outside New York 

State.  As a result, litigants responding to papers mailed from outside 

New York State will have one day longer to respond than those 

responding to papers mailed from within New York State.  

Questions pertaining to these new New York rules can be  

directed to one of the Phillips Lytle Business Litigation Associates who  

co-authored this article:  Daniel R. Maguire at (716) 847-8317,  

dmaguire@phillipslytle.com, or Deena K. Mueller at (716) 847-7029, 

dmueller@phillipslytle.com. ■
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Tips for Cost-Effective and 
Secure Methods to Review 
Documents During an 
Investigation or Litigation

During an investigation or as part of litigation, often hundreds  

or thousands of documents (tangible and electronic) are gathered that 

need to be reviewed.  Before any review, it is important to plan ahead 

so that significant time and money can be saved down the road.

DON’T PRINT

Although sometimes it seems easier to review documents on 

paper, this method almost always results in an ineffective and  

time-consuming review.  Before printing emails and documents, 

provide them electronically to outside counsel or a vendor who can 

place the documents in a document review tool.  Such tools allow 

electronic files and scanned paper images to be processed so they  

are text searchable, if not already— allowing for quick retrieval of 

documents.  The tools also provide for the elimination of duplicates 

and assignment of control numbers to allow tracking of documents 

throughout the review process.  Documents can be  

easily organized, grouped  

together or “tagged” for  

various issues and concerns.   

Using a document review  

tool is certain to be faster  

than flipping through paper,  

especially when trying to locate  

a document.  For example, a simple search can  

retrieve emails with a specific date range or between  

certain custodians, or documents that contain key  

words or phrases.

KEEP DOCUMENTS SECURE  

AND UNALTERED

When there is a litigation hold on documents, or some  

other obligation to preserve, a document review tool is great  

for managing important information in its native form so that  

the electronic documents retain their integrity.  Moreover,  

the documents are securely stored on a server and access to  

that server can be limited, thereby reducing the risk of loss  

of key data or improper access.  

DO NOT USE UNSECURE METHODS  

TO TRANSMIT DOCUMENTS

In collecting information to review (either within the 

organization or in delivering to outside counsel), it is tempting  

to use no-cost or community websites and systems to transmit 

documents, but those methods are usually riddled with landmines.  

For example, such programs are vulnerable to access by unknown 

third parties.  The same applies to web-based email accounts where 

in creating the account the user accepts certain terms and conditions 

that state that there is no expectation of privacy and that third 

parties, including the provider, may view, use and disseminate 

information contained in the emails.  Such exposure and potential 

unauthorized use could result in motion practice to protect the 

information, which may include confidential and proprietary 

business information.  It also may arguably waive any privilege 

attached to such documents.

KEEP TRACK OF WHO HAS WHAT

When compiling information for  

an investigation or for litigation, it is 

important to know and keep track of 

who has handled the data.  Chain of 

custody forms are simple documents  

that can provide a credible defense if there  

are questions as to how evidence is handled.   

Also, in the day of thumb drives and CDs— 

which seem to pile up on desks—it is vital to keep  

tabs on who has these goldmines of information and  

make sure they are stored securely. 

To further discuss tips for cost savings and security, please contact 

Jennifer A. Beckage, Phillips Lytle Business Litigation Partner,  

at (716) 847-7093 or jbeckage@phillipslytle.com. ■
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Phillips Lytle’s E-Discovery IT Team Can Save Thousands of Dollars in Litigation Expenses
Phillips Lytle has long had an E-Discovery and Litigation Support Information 
Technology Team (“the Team”) who assists the firm’s clients and attorneys in early case 
assessment; harvesting, collecting and processing data; facilitating document reviews; 
and producing data in litigated matters in federal and state courts. 

TEAM QUALIFICATIONS

The Team has decades of experience in the information technology, e-discovery  
and legal industries.  The Team also holds various certifications with the firm’s in-house 
document review tool and other third-party hosted document review solutions.  The 

Team has experience with structured data, forensics, and predictive coding, as well as emerging technologies related to document review.  
The Team understands the importance of quality control, communication with the attorneys and the client, and effective workflow.

ABILITY TO REVIEW LARGE AMOUNTS OF COMPLEX DATA  

Phillips Lytle has managed document reviews for a wide variety of document types, including, but not limited to, structured and 
unstructured data and information from legacy systems, backup tapes, social media and more.  Such complex data sometimes requires 
additional expertise and technology assistance, which Phillips Lytle can offer.  Phillips Lytle is capable of all sizes of document review 
and has handled cases involving a few hundred documents to those involving millions of documents and terabytes of data.  

BREADTH OF EXPERIENCE WITH IN-HOUSE AND THIRD-PARTY DOCUMENT REVIEW TOOLS

Phillips Lytle can perform document review in-house with its own attorneys, technical team and in-house document review tool.  
Phillips Lytle has the capability to support over 50 languages and has staff and attorneys who speak a variety of languages.  The firm 
also has extensive experience engaging and working with third-party vendors to host data, and using external document review 
teams.  Additionally, Phillips Lytle uses predictive coding, which saves clients money by prioritizing likely relevant documents and 
eliminating clearly non-responsive ones.  

Phillips Lytle knows it saves its clients thousands of dollars, if not more, and achieves better results when the E-Discovery and 
Litigation Support IT Team members are involved in the very early stages of litigation.

To learn more about Phillips Lytle’s capabilities in the area of e-discovery, please contact Jennifer A. Beckage, Phillips Lytle Business 
Litigation Partner, at (716) 847-7093 or jbeckage@phillipslytle.com. ■

New Federal Trade Secret Protections on the Way
On April 4, 2016, the Senate unanimously approved the Defend Trade Secrets Act (S.1890), which will establish a basis for federal jurisdiction over 

trade secret claims and provide important new tools for business owners to protect their trade secrets. The legislation is expected to pass the House of 

Representatives and has received strong support from President Obama.

The Act would amend the Economic Espionage Act of 1996 to create a new private civil cause of action for misappropriation of trade secrets related  

to a product or service in interstate or foreign commerce. Importantly, the Act will establish a uniform standard for trade secrets nationwide, and will 

authorize provisional remedies beyond the injunctions and restraining orders already provided for under existing civil procedure.  A trade secret owner may 

apply for a court order to seize specific assets in order to prevent the dissemination of trade secrets if the court makes specific findings, including that an 

immediate and irreparable injury will occur if seizure is not ordered.  A plaintiff under the Act may also seek permanent injunctive relief, money damages 

based on actual losses or reasonable royalties, punitive damages and—where the misappropriation was willful or malicious—reasonable attorneys’ fees.  

Phillips Lytle attorneys are monitoring the legislation and will report in greater detail when it is enacted into law.

To discuss the Defend Trade Secrets Act and how it relates to your business, contact Ryan A. Lema, Senior Associate in the Phillips Lytle Business Litigation 

Practice, at (716) 504-5790 or rlema@phillipslytle.com. ■



Phillips Lytle is pleased to announce it is among the 2016 U.S. News – Best Lawyers® “Best Law Firms” and has earned “Top Listed” rankings 

in New York State in Commercial Litigation and Product Liability Litigation – Defendants on the Best Lawyers in America © 2016 list.   

In addition, Phillips Lytle earned a National Tier 1 ranking for the firm’s Mass Tort Litigation/Class Actions – Defendants practice.  The annual  

Best Lawyers® is based on an exhaustive peer-review survey and has become universally regarded as the definitive guide to legal excellence.   

Fifty-nine attorneys from five Phillips Lytle offices were ranked on the prestigious 2016 national list.  

The selections of Super Lawyers®  are made using a patented multiphase process where peer nominations and evaluations are combined  

with third-party research.  Selections are made on an annual, state-by-state basis.  Sixty-three Phillips Lytle attorneys have been named to  

a 2015 Super Lawyers® list.

BEST LAWYERS® AND SUPER LAWYERS® RECOGNITION

Congratulations to the following Phillips Lytle attorneys, within our Business Litigation  

practice, who have received both 2015 Super Lawyers recognition and 2016 Best Lawyers  

recognition, including five who were also cited by Best Lawyers as “Lawyer of the Year.” 

Phillips Lytle Attorneys Named to Best Lawyers® and Super Lawyers® Lists

PHILLIPS LYTLE BUSINESS LITIGATION ATTORNEYS 
NAMED A 2015 UPSTATE NEW YORK SUPER LAWYERS® 
RISING STAR:

Jennifer A.  
Beckage

Andrew P. 
Devine

Sean C.  
McPhee

Kevin J. 
Mulvehill

PHILLIPS LYTLE BUSINESS LITIGATION ATTORNEYS 
RECEIVING 2015 SUPER LAWYERS® RECOGNITION:

Alan J.  
Bozer

Craig R.  
Bucki

William D. 
Christ

Craig A.  
Leslie

Preston L. 
Zarlock

PHILLIPS LYTLE BUSINESS LITIGATION ATTORNEYS 
RECEIVING 2016 BEST LAWYERS® RECOGNITION:

Edward S. 
Bloomberg

Tamar P.  
Halpern

Richard E.  
Honen

PHILLIPS LYTLE BUSINESS LITIGATION ASSOCIATE 
NAMED A 2015 NEW YORK METRO SUPER LAWYERS® 
RISING STAR:

Anna  
Mercado 

Clark

David J. Murray
“Lawyer of the Year” 

Buffalo 
Corporate Law

David J.  
McNamara

Mark J.  
Moretti

Paul  
Morrison-Taylor

Michael B.  
Powers

Michael R. Law
“Lawyer of the Year” 

Rochester  
Product Liability 

Litigation–Plaintiffs

Kenneth A.  
Manning

“Lawyer of the Year” 
Buffalo 

Personal Injury 
Litigation–Defendants

Lisa  
McDougall

Eric M. Kraus
“Lawyer of the Year” 

New York City  
Mass Tort Litigation/Class 

Actions–Defendants

William J.  
Brennan

James D.  
Donathen

Kevin J.  
English

James R. 
Grasso

Paul F. Jones
“Lawyer of the Year” 

Buffalo  
Product Liability 

Litigation–Defendants

Gary F.  
Kotaska

Kevin M.  
Hogan

Frederick G. 
Attea

Linda T.  
Prestegaard

Paul K.  
Stecker

James W.  
Whitcomb

Thomas S.  
Wiswall

Paul B.  
Zuydhoek

John G.  
Schmidt Jr.

Ronald S.  
Shubert

Lisa L.  
Smith
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At Phillips Lytle, our Business 
Litigation Team brings to bear 
unique case-management skills 
and techniques for success  
in commercial litigation.   
Our attorneys have extensive 
experience in all phases of 
disputes, including banking, 
contracts, sales and product 
distribution, services, financing, 
construction, insurance 
coverage, joint ventures, 
employment, franchising, 
licensing, leasing, real estate 
finance and development, trusts, 
shareholder and partnership 
disputes, and contract disputes.

For additional information or advice, please contact one of our 
Business Litigation attorneys listed below: 
John G. Schmidt Jr., Partner, Team Leader 
Preston L. Zarlock, Partner, Team Leader

Frederick G. Attea, Partner

Jennifer A. Beckage, Partner

Michael J. Berchou, Partner

Joel A. Blanchet, Partner

Edward S. Bloomberg, Partner

Erin C. Borek, Associate

Alan J. Bozer, Partner

William J. Brennan, Partner

Craig R. Bucki, Partner

Joanna J. Chen, Associate

William D. Christ, Partner 

Anna Mercado Clark, Associate 

Erin E. Connare, Associate

Robert V. Cornish, Jr., Partner 

Andrew P. Devine, Associate

Joanna Dickinson, Associate

James D. Donathen, Partner

Christine L. Donovan, Associate

Spencer L. Durland, Associate

Kevin J. English, Partner 

Chad W. Flansburg, Associate

Marc H. Goldberg, Associate 

James R. Grasso, Partner

Patrick M. Hanley, Jr., Associate 

Kevin M. Hogan, Partner

Richard E. Honen, Partner

Myriah V. Jaworski,  
Senior Associate

Paul F. Jones, Of Counsel

William P. Keefer, Partner

Heather H. Kidera, Associate 

Gary F. Kotaska, Counsel 

Eric M. Kraus, Partner

Ryan A. Lema, Senior Associate

Craig A. Leslie, Partner

Amanda L. Lowe,  
Senior Associate

Daniel R. Maguire, Associate

Kenneth A. Manning, Partner 

Lisa McDougall, Counsel

David J. McNamara,  
Managing Partner  

Sean C. McPhee, Partner 

Katherine E. Meier-Davis, 
Associate

Mark J. Moretti, Partner

Paul Morrison-Taylor, Partner

Deena K. Mueller, Associate

Kevin J. Mulvehill, Partner

David J. Murray, Partner

Michael B. Powers, Partner

Linda T. Prestegaard, Partner 

Thomas F. Puchner, Partner

Todd A. Ritschdorff,  
Senior Associate 

Nicolas J. Rotsko,  
Senior Associate

Joseph B. Schmit, Partner

Jennifer A. Shah, Partner

Ronald S. Shubert, Partner 

William J. Simon, Associate

Lisa L. Smith, Partner 

Paul K. Stecker, Counsel 

Richard T. Tucker, Associate

James W. Whitcomb, Partner

Thomas S. Wiswall, Partner

Paul B. Zuydhoek, Counsel
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