
New Rule Protects Non-Party  
Witnesses at Depositions in New York

Non-party depositions are likely to be significant 

to any litigation, commercial litigation in particular.  

They can also be perilous: a company executive’s 

sworn responses to a lawyer’s questions are recorded in 

a permanent record.  Without guidance, the executive 

could unknowingly waive evidentiary privileges, reveal 

proprietary or protected information, or even expose 

him or herself—or the company—to criminal or civil 

liability.  Deposition preparation is therefore critical.

Typically, an attorney defending a deposition will 

lodge objections, direct the deponent not to answer 

certain questions, or assert privileges or protections on 

behalf of the witness or the company.  In the context 

of non-party depositions, however, this practice was 

called into question when the Appellate Division, 

Fourth Department held, in Thompson v. Mather,  

70 A.D.3d 1436, 1438 (4th Dep’t 2010), that 

attorneys for non-party witnesses cannot participate  

in their clients’ depositions.  In 2014, the New York 

State Legislature effectively abrogated the Thompson 

decision, amending the New York Civil Practice  

Law and Rules (“CPLR”) to ensure that non-party 

deponents once again receive the same protections  

as the parties themselves.
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NON-PARTY DEPOSITIONS AFTER THOMPSON

In New York civil practice, although depositions are typically 

conducted outside the presence of the judge (usually in an attorney’s 

office), they nonetheless “proceed as permitted in the trial of actions  

in open court.”  CPLR 3113(c) (McKinney 2015).  Thus, deposition 

testimony is taken under oath and transcribed by a court reporter, and 

the parties’ attorneys may appear and participate by making objections 

and asserting legal protections.

In Thompson, however, the Fourth Department held that the 

CPLR does not provide the same legal protections for non-party 

witnesses.  In that case, a cardiologist appeared as a non-party witness 

for a deposition in a medical malpractice action against several other 

physicians, and the cardiologist’s attorney objected to both the form 

and relevance of certain questions.  The ensuing dispute ultimately 

came before the Fourth Department, which concluded that since  

a witness is not entitled to legal counsel at trial, and since a deposition 

must “proceed as permitted in the trial of actions in open court,”  

a non-party witness likewise cannot be defended by an attorney  

at a deposition.  Thompson, 70 A.D.3d at 1438 (internal quotation 

marks omitted).

THE PROBLEMS WITH THOMPSON

Under Thompson, a company’s attorney became almost powerless  

at the non-party deposition to prevent the disclosure of proprietary 

information or trade secrets, or to guard against improper questioning 

that could make the corporation a target for a future lawsuit or 

criminal prosecution.  In short, Thompson required attorneys to  

“sit by as a potted plant,” even as their clients potentially waived their 

legal rights and defenses.  Sciara v. Surgical Assocs. of W.N.Y., P.C.,  

32 Misc. 3d 904, 910 (Sup. Ct., Erie Cnty. 2011) (internal quotation 

marks omitted).

Thompson also failed to address the situation where an attorney 

represents more than one party.  In Alba v. New York City Transit 

Authority, 37 Misc. 3d 838, 841 (Sup. Ct., N.Y. Cnty. 2012),  

for example, the Supreme Court, New York County held that  

an attorney who represented both a party and a non-party witness  

could indeed participate in the witness’s deposition.  Of course,  

Alba’s holding is no help to a witness whose interests conflict with  

the parties’ interests or who otherwise cannot be adequately 

represented by any of the parties’ attorneys.

Thompson also encouraged plaintiffs to delay joinder of defendants.  

After Thompson, a plaintiff could subpoena a potential defendant for  

a deposition, obtain incriminating testimony on the record while the 

witness’s attorney had no right to participate, and only then join the 

witness as a party to the action, effectively circumventing the witness’s 

right to an attorney.

The Fourth Department acknowledged Thompson’s flaws in  

Sciara v. Surgical Associates of Western New York, P.C., 104 A.D.3d 

1256, 1256 (4th Dep’t 2013), but nonetheless stood by its holding  

in Thompson, reiterating that the CPLR “prohibits the participation  

of the attorney for a nonparty witness during the deposition of his  

or her client.”  Id. at 1257.

THE LEGISLATURE’S RESPONSE

This past year, the New York State Legislature enacted Senate  

Bill 5077, which became effective on September 23, 2014.   

Under the new law, the CPLR now provides:

Examination and cross-examination of deponents shall 

proceed as permitted in the trial of actions in open court, 

except that a non-party deponent’s counsel may participate  

in the deposition and make objections on behalf of his or 

her client in the same manner as counsel for a party….

CPLR 3113(c) (McKinney 2015) (emphasis added).

This amendment overrules Thompson, ensuring that non-parties 

will enjoy the same legal protections as parties who are deposed.

CONCLUSION

A non-party witness who is subpoenaed to testify at a deposition 

in a New York civil action is now entitled to the same level of legal 

representation available to the parties to the lawsuit.  Since today’s 

witness may be tomorrow’s defendant, non-party deponents should 

take advantage of their newly minted right to have an attorney appear 

and participate in their deposition.

For more information about non-party witnesses, contact  

Kevin J. English, Phillips Lytle Partner and Litigation Practice  

Group Leader, at (716) 847-5447 or kenglish@phillipslytle.com,  

or Peter D. Cantone, Business Litigation Associate, at (716) 847-7090  

or pcantone@phillipslytle.com. 
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Typically, when a business is sued, the plaintiff is represented by an attorney.  

In response, the business engages legal counsel of its own to vigorously defend 

the suit.  But if the plaintiff is pro se—i.e., representing himself or herself —

and the suit seems meritless, the business may feel less urgency to incur the 

expense of legal counsel.  It does so at its peril.

ALTHOUGH PRO SE COMPLAINTS SEEM 

INFORMAL, THEY STILL REQUIRE A FORMAL 

AND TIMELY RESPONSE

A business may hesitate to hire an attorney to formally respond  

to a pro se litigant’s allegations because those allegations may seem 

informal or meritless.  The complaint might be handwritten, allege 

fantastical conspiracies, or go on for page after page with little substance.  

But however seemingly unofficial or meritless, a complaint that is 

properly filed and served cannot be ignored without risking a default 

and, potentially, liability to the plaintiff.  See Fed. R. Civ. P. 55(b)  

(West 2015); CPLR 3215(a) (McKinney 2015).  A defaulting 

defendant can avoid liability for the amount demanded in the 

complaint only by convincing a court that the default should be 

excused.  See Fed. R. Civ. P. 55(c), 60(b) (West 2015); CPLR 5015(a) 

(McKinney 2015).  At best, then, a defendant that ignores a pro se 

complaint will have to hire an attorney to convince the court to vacate 

the default.  At worst, the defendant will be liable for the judgment.

continued on page 4
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PRO SE COMPLAINTS ARE OFTEN RIPE  

FOR DISMISSAL

Instead of avoiding pro se complaints, businesses should address 

them head on, as such complaints might be subject to dismissal.   

For example, pro se litigants often file complaints that do not meet 

legal pleading requirements or lack cognizable claims.

In federal court, a complaint must assert sufficiently detailed factual 

matter to “state a claim to relief that is plausible on its face.”  Ashcroft v. 

Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic Co. v. Twombly, 

550 U.S. 544, 570 (2007)) (internal quotation marks omitted).  Legal 

conclusions that are couched as factual allegations do not suffice, and  

a complaint must contain sufficient factual allegations to show “more 

than a sheer possibility that a defendant has acted unlawfully.”  Id. 

(citing Twombly, 550 U.S. at 555).  Many pro se complaints lack 

sufficient facts to state a claim for relief; pro se litigants often rely instead 

on speculation or bald conclusions.  While courts will read a pro se 

complaint with some degree of leniency, the pleading standards still 

apply and complaints that are insufficiently pled are subject to dismissal.  

See, e.g., Grabauskas v. C.I.A., 381 F. App’x 45, 46 (2d Cir. 2010) 

(“Even when read with the ‘special solicitude’ due pro se pleadings,  

the complaint fails ‘to state a claim to relief that is plausible on its face’” 

(quoting Triestman v. Fed. Bureau of Prisons, 470 F.3d 471, 474-75  

(2d Cir. 2006) and Twombly, 550 U.S. at 570) (citation omitted)).

For example, in Martinez v. Queens County District Attorney,  

No. 12-CV-06262-RRM-RER, 2014 WL 1011054 (E.D.N.Y.  

Mar. 17, 2014), aff ’d, 596 F. App’x 10 (2d Cir. 2015), a case in  

which Phillips Lytle was an attorney of record, the plaintiff alleged  

a violation of 42 U.S.C. § 1983, claiming that, for several years,  

his ex-girlfriend, her relatives, and judges, prosecutors, family-court 

attorneys, police departments, state agencies, healthcare providers,  

and telecommunications companies in New York and Pennsylvania 

conspired to injure him in various unconstitutional ways.  Section 

1983 provides a cause of action against only state actors, or those  

who conspire with state actors.  The telecommunications companies 

(“Telecom Defendants”) moved to dismiss the suit under Federal Rule 

of Civil Procedure 12(b)(6), on the ground that the plaintiff had failed 

to specify how they conspired with state actors.  The district court 

agreed that the plaintiff had failed to “show the existence of any 

agreement or concerted action between [the Telecom Defendants]  

and any state actors,” and dismissed the suit.  Martinez, 2014  

WL 1011054, at *15. 

The basis for the Telecom Defendants’ successful motion in 

Martinez—failure to state a claim upon which relief can be granted—

is one of a host of grounds that must be asserted before the defendant 

answers the complaint.  See Fed. R. Civ. P. 12(b) (West 2015).  In 

federal court, defendants usually have 21 days to answer the complaint 

or make a pre-answer motion to dismiss.  See Fed. R. Civ. P. 12(a), (b) 

(West 2015).  In New York Supreme Court, the period ranges from 

20 to 30 days, depending on the method of service.  See CPLR 

320(a), 3211(e) (McKinney 2015).  Since a pro se plaintiff ’s allegations 

are likely to be disorganized or muddled, it is all the more important 

for a business-defendant to promptly retain an attorney who can 

review the complaint to determine whether to answer or make a  

pre-answer motion to dismiss the complaint.  The time pressure is 

particularly heightened in a pro se case because, while a defense 

attorney can often obtain an extension of time from opposing counsel, 

it is more difficult to obtain an extension from pro se litigants, who 

may be unaware or unconcerned with the courtesies of the legal 

profession, or simply unreachable.

COUNSEL CAN HELP AVOID COSTLY DISCOVERY

Missing a chance to move against a meritless lawsuit means that  

a business will have to engage in discovery with the pro se plaintiff.  

This can be a burdensome and expensive enterprise, as a pro se litigant’s 

behavior in discovery is unpredictable.  See Paul B. Zuydhoek, Phillips 

Lytle LLP, Litigation Against a Pro Se Plaintiff, 15 No. 4 Litigation 13, 

14 (1989) (observing that pro se plaintiffs often ignore discovery rules, 

“refuse to respond to discovery requests, and try to extort settlements”).  

For one thing, pro se litigants may see discovery as an opportunity to 

retaliate against or embarrass an entity he or she feels has done him 

wrong.  Pro se litigants’ lack of knowledge of procedural rules may 

further complicate discovery.  Attorneys know that, for example, their 

clients may not depose a company executive without showing that the 

executive was personally involved in conduct alleged in the complaint.  

See Alliance Indus., Inc. v. Longyear Holding, Inc., No. 08-CV-490-S, 

2010 WL 4323071, at *4 (W.D.N.Y. Mar. 19, 2010); Broadband 

Commc’ns Inc. v. Home Box Office, Inc., 157 A.D.2d 479, 480 (1st 

Dep’t 1990).  Attorneys also know that their clients are not entitled to 

serve unlimited interrogatories.  See Fed. R. Civ. P. 33(a) (West 2015); 

22 N.Y.C.R.R. § 202.70, Rule 11-a(a) (West 2015).  Pro se litigants, 

on the other hand, might not know these common discovery rules, 

causing them to notice depositions of a company president who had 

no involvement with the subject of the lawsuit or to serve hundreds of 

“Dealing With a Pro Se Plaintiff” continued from page 3



interrogatories.  Motion practice will be required to strike the 

offending deposition notice or interrogatories.  See also 

Zuydhoek, supra, at 16 (“Most pro se litigants have no concept 

of the purpose or scope of discovery.  They often ignore requests 

to produce and interrogatories; responses are usually conclusory 

and argumentative.”).

Discovery with pro se litigants can be time consuming, 

frustrating and expensive.  Acting promptly, and taking pro se 

filings seriously, maximizes the defendant’s opportunity to win 

the case before it gets that far. 

SETTLEMENT DISCUSSIONS ARE MORE 

PRODUCTIVE, AND A SETTLEMENT IS 

MORE SECURE, IF COUNSEL IS INVOLVED

Many businesses refuse to settle with pro se plaintiffs, lest 

they encourage meritless suits brought solely to obtain an easy 

payout.  But in some instances, a business may choose to settle.  

In this context too, involving an attorney is wise.  Where there 

is a history of animosity between the business and the pro se 

litigant, it may be more productive for an attorney to negotiate 

a settlement.  To the extent a business is able to resolve the 

dispute directly with the pro se litigant on its own, it is 

important to ensure that the settlement truly ends the dispute.  

Simply settling with and paying a pro se litigant may not be 

good enough.  Without proper documentation of the 

settlement, a court could find that the payment did not fully 

release the pro se litigant’s claim.  A negotiated settlement 

agreement and release prepared by an attorney will provide 

finality to a settlement and ensure that the legal proceeding  

is properly terminated and removed from the court’s docket.   

A more formal settlement agreement can also include other 

terms important to the business, like confidentiality,  

non-disparagement, and return of information.

In short, when a business is faced with a complaint filed  

by a pro se litigant, its best chance to end the case quickly and 

efficiently is to consult with an attorney as soon as possible.

If you seek additional information about lawsuits brought  

on by pro se litigants, please contact William D. Christ, Partner in 

the Phillips Lytle Business Litigation Practice at (716) 847-8332 

or wchrist@phillipslytle.com, or Andrew P. Devine, an Associate  

in the Business Litigation Practice at (716) 504-5718  

or adevine@phillipslytle.com. 
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Regulations came into effect in New York on March 3, 2015  

(“New Regulations”), placing additional obligations on those who collect 

certain third-party debt in the state.  Promulgated by the New York State 

Department of Financial Services and codified at 23 N.Y.C.R.R.  

§§ 1.1-1.7, the New Regulations increase notice obligations, and further 

regulate other communications with debtors.  The New Regulations are 

available at http://www.dfs.ny.gov/legal/regulations/adoptions/dfsf23t.pdf.

The reach of the New Regulations is similar to the federal 

requirements under the Fair Debt Collection 

Practices Act (“FDCPA”), but not 

identical.  While the FDCPA 

exempts creditors collecting 

on their own behalf, the New 

Regulations also carve out an 

exemption based on the nature 

of the debt.  Thus, any 

company that collects consumer 

debt from New York residents 

will need to analyze both its 

portfolio and its collection practices  

to determine how to adapt to the  

New Regulations, along with those under the FDCPA.

The following is a summary of the obligations contained  

in the New Regulations.

NEW REQUIREMENTS FOR DEBT COLLECTORS

The New Regulations focus primarily on consumer education, and 

essentially require debt collectors to become the educators.  Shortly after 

its initial communication with a consumer debtor, the debt collector 

must inform the consumer that it is “prohibited from engaging in 

abusive, deceptive, and unfair debt collection efforts,” including “threat[s] 

of violence,” “obscene or profane language,” or “repeated phone calls 

made with the intent to annoy, abuse, or harass.”  23 N.Y.C.R.R.  

§ 1.2(a)(1) (West 2015).  Simultaneously, the debt collector must provide 

written notice that even if a judgment is obtained against a debtor, 

portions of their income will not be subject to collection.  Id. § 1.2(a)(2).  

With regard to debt outside the statute of limitations, the New 

Regulations require detailed notice requirements.  For instance, debt 

collectors will need to disclose when they believe that the statute of 

limitations on a debt has expired, and inform debtors that they may not 

be held liable in court if sued.  Id. § 1.3(b).  Though not banned from 

collecting time-barred debts, debt collectors are now required to 

“maintain reasonable procedures for determining the statute of 

limitations applicable to a debt” and whether the statute has expired.   

Id. § 1.3(a).  A debt collector that attempts to collect a time-barred debt 

without providing the required notices cannot claim ignorance; rather,  

it may find itself in violation of two provisions of the New Regulations.  

Id. §§ 1.3 (a)-(b).

Finally, if the consumer disputes the validity of a charged-off debt,  

the debt collector is required to substantiate the debt.  Id. § 1.4.  

Substantiation includes production of the contract which created the 

debt and a description of the chain of title between the creditor and 

collector.  Id. § 1.4(c).  Beyond merely demanding compliance, the  

New Regulations order a halt to collection activity until this 

substantiation is provided.  Id. § 1.4(d).

While the FDCPA also requires debt collectors to inform consumers 

of certain statutory rights, the New Regulations expand this obligation.  

Thus, collectors cannot rely on standard FDCPA notices to satisfy their 

obligations under the New Regulations.  

CERTAIN DEBTS AND CREDITORS EXEMPT

As with the FDCPA, the New Regulations exempt first-party 

creditors.  Unless its principal purpose is debt collection, a company 

collecting its own debts will not be subject to the New Regulations, an 

exclusion that would apply to most lenders and businesses who extend 

credit.  Id. § 1.1(e).  Again mirroring the FDCPA, the New Regulations 

apply only to consumer debt, that is, debt incurred for “personal, family 

or household purposes.”  Id. § 1.1(d).  Commercial lending is not subject 

to the New Regulations or the FDCPA.

Regulatory Burdens Increase for Receivables-Management 
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Unlike the FDCPA, however, the New Regulations exempt debt  

arising from “credit . . . provided by a seller of goods or services directly  

to a consumer exclusively for the purpose of enabling that consumer to 

purchase such consumer goods or services directly from the seller.”  Id.  

§ 1.1(d).  The exemption looks to the underlying transaction, not the 

relationship between debtor and collector.  Therefore, even if a third party 

attempts to collect this type of debt, the New Regulations do not apply.  

While this is a broad exemption,  

third-party collectors should not assume that  

all their accounts will be covered because  

they are obtained directly from sellers of 

consumer goods and services.  Care must be 

taken to ensure that each seller did, in fact, 

directly provide financing to the consumer.  

For instance, store-branded credit cards, if 

financed by a bank rather than the retailer, 

would likely fall outside of the exemption.  

PENALTIES

The New Regulations do not create a private right 

of action, but violations will be prosecuted by New York State’s Department 

of Financial Services (“Department”).  Fin. Servs. Law § 408(a) (McKinney 

2015).  Debt collectors in violation of the New Regulations could face civil 

penalties of up to $5,000.  Id. §§ 408(a)(1)-(2).  Further, the Department is 

authorized to penalize debt collectors for violations of the FDCPA and 

other state and federal debtor-protection laws, so an investigation triggered 

by violations of the New Regulations could lead to further liability.

COMPLIANCE STRATEGIES

Since the New Regulations may differentiate among debts held by the 

same party, no debt collector with activities in New York can safely ignore 

them.  For any debt collector that believes it will be affected by the New 

Regulations, compliance can be achieved by utilizing counsel to ensure  

that it has properly established intake procedures for reviewing each debt, 

adopted standard language for initial communications, reviewed its policies 

for debtor contact, and increased training for employees.

For more information on the New Regulations, contact  

John G. Schmidt Jr., Partner and Team Leader of the Phillips Lytle Business 

Litigation Practice, at (716) 847-7095 or jschmidt@phillipslytle.com, or 

Michael S. Silverstein, Business Litigation Associate, at (716) 504-5716  

or msilverstein@phillipslytle.com. 

Companies in New York “ Debt Collection Dialogue” 
Occurs in Buffalo, New York

On June 15, 2015, several regulatory agencies hosted  

a conference in Buffalo, NY entitled “Debt Collection 

Dialogue:  A Conversation Between Government and 

Business.”  Participants included Eric Schneiderman,  

NYS Attorney General, James Morrissey, Assistant Attorney 

General from the Buffalo office, and representatives from  

the Federal Trade Commission, Consumer Finance 

Protection Bureau, and NYS Division of Financial Services.  

The conference attendees were a veritable who’s who of  

the receivables-management industry.  

A common theme among the presenters was their 

coordination of enforcement activities, with a focus on 

abusive collection tactics, and the importance of compliance 

training and oversight.  Of great interest was the discussion 

of the recently-adopted regulations from the Division of 

Financial Services, 23 N.Y.C.R.R. § 1, described in the 

accompanying article.

While recognizing the importance of the receivables-

management industry and its positive economic impact, 

discussion focused on enforcement activities and litigation 

against “bad actors” and those who masquerade as debt 

collectors.  The presenters said that their focus was on 

entities with a proportionally high level of complaints 

regarding egregious activities, including threatened lawsuits, 

particularly for debt “beyond the statute [of limitations],” 

collectors misrepresenting themselves as law enforcement, 

third-party disclosures, and failure to verify debts.  Data 

security was also emphasized.  This dialogue was useful  

in that it showed the level of coordination among the 

regulatory agencies, their priorities, and the increased 

enforcement activities involving the receivables-management 

industry.  It was also a better reminder of the importance of 

compliance than an investigatory subpoena or lawsuit.

— JOHN G. SCHMIDT JR.



Environmental Indemnity Provisions  
Must Be Carefully Considered

Anyone who buys or sells potentially contaminated real estate  

should negotiate contract terms to allocate the risk of an environmental 

cleanup, which can be a significant post-closing cost.  Contractual 

indemnity has long been one of the chief mechanisms to allocate 

environmental liabilities between buyers and sellers of real estate.   

A party is generally entitled to contractual indemnification where  

the “intention to indemnify can be clearly implied from the language 

and purposes of the entire agreement and the surrounding facts and 

circumstances.”  Drzewinski v. Atlantic Scaffold & Ladder Co., Inc., 70 

N.Y.2d 774, 777 (1987).  Such provisions must be strictly construed, 

however, to avoid imposing a duty that the parties did not intend.   

See State v. Tartan Oil Corp., 219 A.D.2d 111, 115 (3d Dep’t 1996).  

Thus, it is vital that environmental indemnity provisions be clear  

and unambiguous.

RECENT DECISION IN BERO FAMILY 

PARTNERSHIP V. ELARDO EMPHASIZES  

THE IMPORTANCE OF CLEAR CONTRACTUAL 

INDEMNIFICATION CLAUSES

A recent decision of the Appellate Division, Fourth Department, 

Bero Family Partnership v. Elardo, 122 A.D.3d 1279 (4th Dep’t 2014), 

illustrates the importance of clear drafting.  In this case, the Appellate 

Division examined contractual indemnity obligations in the context  

of environmental contamination in a combined note and mortgage  

that was discharged of record after satisfaction by payment.  

A. BACKGROUND FACTS

In Bero, Phillips Lytle LLP represented the plaintiff, Bero  

Family Partnership (“Partnership”), along with its current and former 

members.  The Partnership acquired from Bero Construction certain 

property that Bero Construction had used to store gasoline, diesel  

fuel, and waste oil in underground storage tanks (“USTs”).  After 

purchasing the property, the Partnership hired L.M. Sessler Excavating 

& Wrecking, Inc. (“Sessler”) to remove the USTs.  Five years later,  

the Partnership sold the property to Donald Elardo (“Elardo”) for  

less than a quarter of its assessed value.  As part of the purchase 

agreement, Elardo executed a combined note and mortgage that 

provided, in relevant part: 

[i]f [Elardo] learns or is notified that any removal or other 

remediation of any hazardous substance is necessary, [Elardo] 

shall promptly take all necessary remedial actions, and will 

indemnify and hold Mortgagee[s] harmless for all damages, 

costs and expenses of any kind . . . related to any such 

removal or remediation, regardless of the source or cause  

of the contamination or other environmental law violation.  

122 A.D.3d at 1280 (alterations in original) (emphasis added) 

(internal quotation marks omitted).

The mortgagees under the combined note and mortgage were 

three of the Partnership’s partners.  Elardo paid all the amounts owed 

under the note, and the mortgage was discharged of record.  Two years 

later, the New York State Department of Environmental Conservation 

(“DEC”) notified the Partnership that petroleum contamination had 

been detected in the former UST pits, and the DEC held the 

Partnership’s members responsible for the cleanup.  

8
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continued on page 10

The Partnership completed the cleanup pursuant to a stipulation 

with the DEC.  It then sued Elardo and Sessler to recoup the cost of 

the remediation.  The Partnership ultimately moved for, and the trial 

court granted, summary judgment on liability against Elardo for 

breach of the environmental-indemnity provision contained in the 

combined note and mortgage.  

B.  THE APPELLATE DIVISION UPHOLDS 

INDEMNITY OBLIGATIONS FOR 

ENVIRONMENTAL REMEDIATION 

On appeal, the Appellate Division affirmed the trial court, holding 

that the indemnity provision “clearly expresses the intention of the 

parties to the note that Elardo would indemnify plaintiffs for the costs 

of any environmental remediation.”  Bero, 122 A.D.3d at 1280-81.  

Notably, the Appellate Division specifically affirmed the trial court’s 

finding that the discharge of the mortgage did not extinguish Elardo’s 

obligation to indemnify the Partnership for the costs of an 

environmental cleanup.  The Appellate Division also rejected Elardo’s 

argument that “hazardous substance” as used in the indemnification 

provision did not include petroleum.  Although the definition of 

“hazardous substance” in the Comprehensive Environmental Response, 

Compensation, and Liability Act (42 U.S.C. § 9601(14)) does not 

include petroleum, there was nothing in the record to support Elardo’s 

contention that the parties intended to adopt that definition.  The 

Appellate Division also rejected Elardo’s further contention that the 

indemnification provision was intended to benefit the mortgagees only, 

rather than the Partnership.  The Court decided that, even if it were to 

agree with Elardo’s argument that the indemnification provision was 

intended to benefit the mortgagees rather than the Partnership, Elardo’s 

obligations under that provision would remain the same.  The Court 

explained that Elardo’s obligations were not limited by virtue of the fact 

that they were owed to only three of the Partnership’s partners, rather 

than to the Partnership.  



Spotlight
TAKEAWAY: ENVIRONMENTAL INDEMNIFICATION 

PROVISIONS SHOULD BE CAREFULLY DRAFTED

The Appellate Division’s decision in Bero illustrates why particular 

attention should be paid to any environmental-indemnity provision 

contained in a note or mortgage.  The Partnership protected itself from  

a significant liability with a clear and unambiguous environmental-

indemnity provision that, as the Appellate Division confirmed, survived 

the discharge of the note and mortgage.  Conversely, Elardo was not 

allowed to limit the scope of the indemnity provision by defining a term 

(“hazardous waste”) according to a federal statute, where there was no 

clear evidence that the parties meant the statute’s definition to govern.   

If Elardo had wanted to incorporate that definition, he would have  

had to insist on language explicitly stating as much.

Environmental cleanup can be enormously costly.  When negotiating 

the purchase or sale of real estate that may require environmental 

remediation, it is vital that the parties clearly express their agreement  

for how the risk of that expense should be allocated in the future.

For additional information on environmental indemnity provisions, 

contact Kevin M. Hogan, Partner in the Phillips Lytle Environment and 

Business Litigation Practices, at (716) 847-8331 or khogan@phillipslytle.com,  

or Chad W. Flansburg, Business Litigation Associate, at (585) 238-2009  

or cflansburg@phillipslytle.com. 

“Environmental Indemnity Provisions  
Must Be Carefully Considered” continued from page 9
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NEW BUSINESS 
LITIGATION PARTNERS
Phillips Lytle is pleased to name the following Partners  

within the Business Litigation practice in 2015:

CRAIG R. BUCKI

 Mr. Bucki focuses his practice on 

litigation involving state and municipal 

government, public authorities, and 

other quasi-governmental agencies.   

He can be reached at (716) 847-5495  

or cbucki@phillipslytle.com.

KEVIN J. MULVEHILL

 Mr. Mulvehill concentrates his practice  

in commercial litigation and labor and 

employment litigation.  He can be  

reached at (585) 238-2095 or  

kmulvehill@phillipslytle.com.

JOSEPH B. SCHMIT

Mr. Schmit concentrates his practice  

in a broad range of commercial litigation 

matters, including securities, business torts, 

shareholder and investor disputes, fraud, 

lender liability, and contract disputes.   

He can be reached at (212) 508-0481  

or jschmit@phillipslytle.com.

JENNIFER A. SHAH

Ms. Shah focuses her practice on 

complex federal and state litigation, 

including products liability and 

commercial matters.  She can  

be reached at (716) 847-5405  

or jshah@phillipslytle.com.



CHAMBERS USA 2015 RECOGNITION
Phillips Lytle is proud to be ranked by Chambers USA 2015 for the Upstate New York – Litigation:  General Commercial distinction.  

In addition, eight Phillips Lytle Partners, who practice litigation, have been identified as leading individuals in their field.  To receive this recognition is 

a testament to the firm’s highest standards of excellence in the legal profession.  Those recognized are:

MICHAEL J. BERCHOU
Upstate New York  
Litigation: General Commercial

KEVIN J. ENGLISH
Upstate New York  
Litigation: General Commercial

FREDERICK G. ATTEA
Upstate New York 
Corporate/M&A

DAVID J. MURRAY
Upstate New York 
Corporate/M&A

PRESTON L. ZARLOCK
Upstate New York  
Litigation: General Commercial

MICHAEL B. POWERS
Upstate New York  
Litigation: General Commercial
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PHILLIPS LYTLE RECEIVES NATIONAL PRO BONO HONOR
Phillips Lytle was recently honored as a recipient of the Beacon of Justice Award 

presented at the 2015 National Legal Aid & Defender Association (“NLADA”) 

Exemplar Award Dinner held in Washington, DC.

Timothy W. Hoover, Phillips Lytle Business Litigation Partner, Co-Chair of the 

White Collar Criminal Defense & Government Investigations Practice, and member 

of the Pro Bono Panel of the United States Court of Appeals for the Second Circuit, 

accepted the award on behalf of the firm.

The Beacon of Justice Award honors law firms for their significant commitment  

to pro bono work and for expanding access to quality legal services for the underserved 

across the country.  Neighborhood Legal Services nominated Phillips Lytle for the 

NLADA award.  The firm donated nearly 4,000 hours of pro bono services in 2014.

Founded in 1911, the NLADA is America’s oldest and largest nonprofit association delivering legal services to those who cannot afford counsel.  More 

than 500 private attorneys, general counsel, and equal-justice advocates came together to celebrate the work of the Beacon of Justice winners, which includes 

some of the nation’s largest and most well-known firms.

The Chambers Guides have been ranking the best law firms and lawyers since 1990, and now cover 185 jurisdictions throughout the world, including 

all the states in the USA.  Chambers USA is viewed by in-house counsel as the number one, trusted resource when identifying law firms to assist them with 

their legal matters.

KEVIN M. HOGAN
New York State 
Environment

MORGAN G. GRAHAM
New York State 
Environment



At Phillips Lytle, our Business 
Litigation Team brings to bear 
unique case-management skills 
and techniques for success  
in commercial litigation.   
Our attorneys have extensive 
experience in all phases of 
disputes, including banking, 
contracts, sales and product 
distribution, services, financing, 
construction, insurance 
coverage, joint ventures, 
employment, franchising, 
licensing, leasing, real estate 
finance and development, trusts, 
shareholder and partnership 
disputes, and contract disputes.

For additional information or advice, please contact one of our 
Business Litigation attorneys listed below: 

John G. Schmidt Jr., Partner, Team Leader 
Preston L. Zarlock, Partner, Team Leader

Frederick G. Attea, Partner

Jennifer A. Beckage, Associate

Michael J. Berchou, Partner

Edward S. Bloomberg, Partner

Alan J. Bozer, Partner

William J. Brennan, Partner

Craig R. Bucki, Partner

Peter D. Cantone, Associate

Joanna J. Chen, Associate

William D. Christ, Partner 

Robert V. Cornish, Jr., Partner 

Andrew P. Devine, Associate

Joanna Dickinson, Associate

James D. Donathen, Partner

Spencer L. Durland, Associate

Kevin J. English, Partner 

Chad W. Flansburg, Associate

Marc H. Goldberg, Associate 

James R. Grasso, Partner

Kevin M. Hogan, Partner

Richard E. Honen, Partner

Timothy W. Hoover, Partner

Myriah V. Jaworski, Associate

Paul F. Jones, Of Counsel

William P. Keefer, Partner

Heather H. Kidera, Associate 

Gary F. Kotaska, Counsel 

Eric M. Kraus, Partner

Donna M. Lanham,  
Special Counsel 

Ryan A. Lema, Associate

Craig A. Leslie, Partner

Amanda L. Lowe, Associate

Daniel R. Maguire, Associate

Kenneth A. Manning, Partner 

Michael L. McCabe, Associate 

Lisa McDougall, Counsel

David J. McNamara,  
Managing Partner  

Sean C. McPhee, Partner 

Anna Mercado Clark, 
Associate 

Mark J. Moretti, Partner

Paul Morrison-Taylor, Partner

Deena K. Mueller, Associate

Kevin J. Mulvehill, Partner

David J. Murray, Partner

Michael B. Powers, Partner

Linda T. Prestegaard, Partner 

Todd A. Ritschdorff, Associate 

Nicolas J. Rotsko, Associate

Joseph B. Schmit, Partner

Jennifer A. Shah, Partner

Patrick A. Sheldon, Associate

Ronald S. Shubert, Partner 

Michael S. Silverstein, 
Associate

William J. Simon, Associate

Lisa L. Smith, Partner 

Paul K. Stecker, Counsel 

Richard T. Tucker, Associate

Elizabeth Vanderlinde, 
Associate

James W. Whitcomb, Partner

Thomas S. Wiswall, Partner

Paul B. Zuydhoek, Counsel

ALBANY OFFICE
Omni Plaza 
30 South Pearl Street 
Albany, NY 12207-3425  
Phone 518 472 1224 
Fax 518 472 1227

BUFFALO OFFICE
One Canalside 
125 Main Street 
Buffalo, NY 14203-2887 
Phone 716 847 8400 
Fax 716 852 6100

CHAUTAUQUA OFFICE
201 West Third Street, Suite 205 
Jamestown, NY 14701-4907 
Phone 716 664 3906 
Fax 716 664 4230

GARDEN CITY OFFICE
1305 Franklin Avenue, Suite 200 
Garden City, NY 11530-1630 
Phone 516 742 5201 
Fax 516 742 3910

NEW YORK CITY OFFICE
The New York Times Building 
620 Eighth Avenue, 23rd Floor 
New York, NY 10018-1405 
Phone 212 759 4888 
Fax 212 308 9079

ROCHESTER OFFICE
28 East Main Street, Suite 1400 
Rochester, NY 14614-1935 
Phone 585 238 2000 
Fax 585 232 3141

WASHINGTON, DC OFFICE
800 17th Street NW, Suite 450 
Washington, DC 20006-3962 
Phone 202 617 2700 
Fax 202 617 2799

CANADIAN OFFICE 
The Communitech Hub 
151 Charles Street West 
Suite 152, The Tannery 
Kitchener, Ontario  N2G 1H6 
Canada 
Phone 519 570 4800 
Fax 519 570 4858

WWW.PHILLIPSLYTLE.COM Prior results do not guarantee a similar outcome.  © 2015 Phillips Lytle LLP
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